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QUESTION:  What is the Fair Labor Standards Act (FLSA) and what impact does 
it have on Federal employees? 
 
The Fair Labor Standards Act is a law that sets standards for wages, overtime 
entitlements, and compensation for government workers.  Exempt employees are not 
covered by the FLSA overtime and minimum wage provisions.  Simply put, these 
employees do not have to be paid overtime regardless of the number of hours they work.  
Conversely, nonexempt employees are normally paid for overtime worked. 
 
FLSA determinations are rendered on each position and subsequently affect overtime 
administration and the way work is assigned to employees.  Most positions are governed 
by the FLSA; however, some are not.  Some positions are specifically excluded from the 
statute itself. FLSA exclusion applies to other positions because they are governed by 
some other specific federal labor law 
 
For those positions covered by the FLSA, some are classified as exempt by definition.   
Most positions, however, are deemed to be exempt or nonexempt as it relates to (a) how 
much employees are paid; (b) how they are paid; and (c) what kind of work they do.  
There are three sets of criteria or “tests” through which exempt and nonexempt 
determinations are made.  Those tests are salary level tests, salary basis tests, and duties 
tests.  Depending on the type of work involved, either an exempt executive job duties 
test, an exempt professional job duties test, or an exempt administrative job duties test is 
applied.   
 
In some activities, employees attend to a wide variety of tasks that may include a blend of 
exempt and nonexempt duties.  In these instances, these employees’ overtime status is 
dictated by their primary duty to their employer.  Time spent on each task is an important 
but not decisive factor in determining exemption status.  Federal regulations dictate that 
the most relevant factor is the relative importance of the exempt duties as compared with 
other types of duties and the relationship between [the employee’s] salary and the wages 
paid other employees for the kind of nonexempt work performed.   
 
An employee is determined to be exempt from FLSA, only if they clearly meet the 
executive, administrative, or professional exemption criteria.  This determination is 
narrowly construed and where there is reasonable doubt the employee is normally  
 



 
 
designated nonexempt [as court decisions are often conservative and favor nonexempt 
determinations, or coverage under FLSA].   
 
FLSA provisions require that nonexempt employees be paid overtime at 1.5 times the 
regular rate when they are required to work in excess of 40 hours per week.  A 
nonexempt employee may be given compensatory time in lieu of overtime pay if their 
request is submitted in writing; however, be advised that these employees may not be 
ordered to take compensatory time in lieu of overtime.  If chosen by the employee, 
compensatory time is given for an equal amount of time spent in irregular or occasional 
overtime work.  Overtime for these employees is not capped until their salary reaches the 
General Schedule maximum.   
 
Under the provisions of Title 5 of the United States Code, exempt employees must also 
be compensated for overtime work ordered or approved; however, at Management’s 
discretion, they may be required to accept compensatory time rather than overtime pay.  
Overtime pay for these employees is capped at 1.5 times the rate of a GS-10 step 1 or 
their regular hourly rate, whichever is higher.   
 
Under NSPS, employees will be converted under the same FLSA designation as was 
carried under their position description prior to conversion.  NSPS does not change FLSA 
requirements.   
 
For additional information on FLSA please contact your servicing HR Specialist.  More 
information may also be found on the following website:  http://www.opm.gov/flsa  
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