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The Intemnational Law Of Human Rights Since September 11, 2001

Remarks of Steven M. Schneebaum, Esq.
Western Hemisphere Institute for Security Cooperation
Fort Benning, Georgia
Human Rights Week: January 30, 2002

I want to talk today about developments in the international J]aw of human rights since, and
because of, what happened on September 11, 2001. While it may seem at first glance that everything
is different now, I will attempt to show this afternoon that, from a legal perspective, very little has
changed. The legal structure of human rights law and humanitarfan law 1s intact and, if we are
careful in our stewardship of that structure, it will become stronger. But that is a big “if”: we will
have to remain vigilant, and insist that our political leaders are true to first principles.

I begin with a brief description of the state of play of international human rights law
immediately before last September 11*. Certain themes in the international law of human rights
" became quite pronounced in the latter half of the twentieth century, rather dramatically changing the
legal environment.

Among these critical developments was the proliferating recognition and acceptance of
human rights law as law. In the years following World War Two, precepts of human rights that had
always been formulated in the language of ethics or of political philosophy were translated with
increasing frequency around the world into the idiom of law. That transformation had and has
some very important consequences, both for those who suffer abuses of their human rights, and
also for those accused of being the abusers.

This late twentieth century development may be seen, for example, in the expansion of the
body of treaty law: the texts and conventions, both regional and global, which formulate human
rights as enforceable legal rights. The closing years of the last century also witnessed a nise in the
number and profile of legal nstitutions, of courts and of bodies that look like courts, whose job it 1s
to hear accusations of human rights violations, to adjudicate those charges, and, more and more
frequently, to dole out punishments.

Along with the increasing legalization of human rights came the increasing acceptance
zround the world of the proposition that respect for human rights 1s 2 matter of individual
responsibility. It is, at the end of the day, individuals who carry out violations of the human rights
of others, whether they do so in civilian dress or in military uniforms, and whether they are “just
following orders” or are acting on their own initiative. Those individuals may be held personally
responsible for the consequences of their actions.

This trend has been seen in at least three separate arenas. First, even a former head of state
like General Pinochet may be called to the bar of justice in national courts, to respond to the charge
of having violated the laws of individual nations whose citizens he may have abused. With the
request for General Pinochet’s extradition from the United Kingdom to Spain, and finally his return
to Chile, there opened a chapter that is still unfintsshed. With mountng frequency, nations have
passed legislation in effect “criminalizing” human nights abuses overseas, citing as authority either
the right to protect their own citizens or the principle of universal jurisdiction over those who are
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“enemies of all mankind.” There have recently been efforts, for example, in Belgium, to prosecute
both Abdulaye Yerodia Ndombasi, the Foreign Minister of the Democratic Republic of Congo
(formerly Zaire, once a Belgian colony), and Ariel Sharon, the current Israeli prime minister, for
human rights abuses of which they stand accused, albeit ones that occurred very far from the
borders of Ew:lgium.1

Along with these instances of criminal prosecution i domestic courts, we have seen an
increase in support for the proposition that international human rights abuses should be tried in
international courts. The United Nations has established courts which are now sitting to consider
human rights abuses alleged to have occurred in the Balkans and in Rwanda. The International
Criminal Tribunal for the Former Yugoslavia has now opened what may be its most important -
and what will surely be its most complex, lengthy, and expensive ~ proceedings, the trial of Slobodan
Milosevic. The permanent International Criminal Court, whose Charter has been subscribed by
many natons of the world but, unfortunately in my view, not yet by the United States, will probably
begin operations within the next year or two.

In addidon to criminal proceedings in which alleged human rights abusers have been
prosecuted, civil courts have played an increasing role in the protecton of human rights and in the
provision of remedies for their violanon. The United States has for two decades been in the
forefront of this movement. Under U.S. law, individuals claiming to have been victims of human
rights violations may file civil lawsuits, in an attempt to recover money damages for the offenses that
were done to them, if they can find the perpetrators within this country. The logic for this approach
is that international law, including customary international law in general and the customary
international law of human rights in particular, is part of the law of the United States. Therefore, a
person who has violated those legal precepts has violated the law of the United States, and may be
pursued in exactly the same way 2s anyone else who has committed 2 civil offense against the person
of another human being. In the United States, we have seen judgments entered against people as
powerful as former President Marcos of the Philippines, as well as serving general officers in the
armies of, for example, Indonesiz and Guatemala. In hearing those lawsuits, U.S. courts have been
transformed intc forums capable of evaluating evidence and deciding allegations of human rights
abuse wherever and whenever ther may have occurred.

All of these developments are relatively powerful tools in creating a world in which
violations of human rights are a matter of individual legal responsibility. This does not mean, of
course, that responsibility 1s only individual: the states on whose behalf they act may certainly be
liable for the actions of human rights violators, as has always been the case. But developments in
the United States on the civil law side, and 1 Europe and before the two United Nations tribunals in
the crimina! law context, have aiso demonstrated that one does not need to be a commanding

" On Februarv 14, 2002, the Internatonal Court of Justice in The Hague ruled that the Belgian
warrant for the arrest of Yorodiza, accusing him of violating the Geneva Conventions, was itself 2
violatton of international law, because as 2 sittng Foreign Mintster he is entitled to absolute
immuniry from foreign municipal iegal process. While the Court went out of 1ts way to suggest that
its ruling was limited, and expressiy noted that “immuniry does not mean impunity,” the decision
will cerrainiy pu: an end to the proposed prosecution of Prime Minister Sharon for acts that he
aliegediv committed or directed at refugee camps in Lebanon when he was Commander of the
israel Armyin 1982

)
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officer to have personal responsibility, or to be an appropriate person to be brought to justice.
Individuals who act with the actual or apparent authority of states must think seriously about
conforming their conduct to the international law of human rights, because that body of law
imposes obligations directly on them, and they may be personally legally responsible for the
consequences of their actions, in ways that are still emerging.

Along with the increasing invocation of individual responsibility, the world has seen a higher
profile of human rights issues in state-to-state relations. More and more commonly, developed )
states are passing laws in which, for example, foreign aid, oz trade relations, or various kinds of
exchanges, are premised on other countries’ human rights records. The United States statute book
contains numerous enactments in which there are legal consequences of patterns of human rights
abuse in other countries. The President may certify that the states are eligible or are ineligible for
various kinds of treatment based in part on their observance of human rights. In some cases, the
human rights concerns that are at issue are very specifically laid out. They might be, for example,
the right of trade unions to organize workers, or the rights of minorities to practice their religions
freely, or the rights of educational institutions to teach without fear of government intervention.
The use of trade sanctions too has become more common, to the extent that, in many circles, the
propriety of an American administration’s entire geopolitical policy toward China, the largest
country on Earth, turns on whether we are willing to use trade sanctions to enforce human rights
objectives. States, in short, increasingly employ economic and political weaponry to reward or to
punish other states purely on the basis of perceptions of patterns of compliance with or violation of
human rights norms.

The United States is surely not alone in basing laws on such concerns: the Western
European democtacies have done so as well. What is new 1s that the resulting pressure is no longer
limited to the diplomatic arena. There are now real and significant consequences. Nations can find
themselves targets of boycotts or of substantial trade restrictions on the basis of their human rights
records. Many observers would credit the use of international economic sanctions, at least 1 part,
with bringing about the end of the criminal apartheid regime in South Africa. Burma has in recent
years managed to make itself an outlaw with which many nations simply refuse to have trading
relations simply because of a consistent and unapologetic pattern of human rights abuse.

And, of course, the international community indicated in the closing years of the twentieth
century that concern for human rights can even justify otherwise illegal military acuvity. In Kosovo,
the United Nations was prepared to tolerate an armed operation inside the territory of a UN
member state in the name of humanitarian intervention. Not only was the concept of using armed
force to achieve humanitarian objectives openly debated in a forum that includes every country in
the world, but the discussion led actually to the dropping of bombs. Importantly, there was no
proffered legal justification for the military exercise in Kosovo other than concern for 2 new set of
victims of the unremitting Serbian pattern of human rights abuse. While there have been other
occasions in which the UN has effectively permitted individual members to carry out interventions
grounded in human rights concerns, this was the first case in which the sovereignty of 2 UN
member was essentially overridden in open deference to such principles.

The expanding role and profile of human rights law and humanitarian law at the end of the
twentieth century set the backdrop for where we were on September 10®, just before the first attack
in New York City. Other themes were dominant as well. Non-governmental organizations, NGOs,
private citizens united and inspired by their concern for human rights, had begun to become

3
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essential participants in the evolution of the international human rights legal regime. And other
“non-state” actors also took up their positions: international law has come gradually to recognize
that rights and obligations may attach also to organizations that are striving to exercise government
authority, but do not currently exercise it. Examples are insurgent movements, tebel forces, and
even ethnic alliances that perform some of the administrative functions characteristic of
governments.

While it may once have been true that these entities were not considered “subjects” of
international law — that they lacked “international legal personality” — it 1s difficult to defend that
proposition now. We live in 2 world, after all, in which even individuals have nghts and bear
obligations established by international law. It would be strange indeed if movements that outfit
their fighters in uniforms, levy taxes, and command the loyalty of civilian subjects, were unaffected
by such developments.

The United States legal community recently witnessed a very important discussion of the
extent to which non-state actors are subject to international legal rules. I am going to take a
moment to discuss it, because I think it has relevance to our analysis of September 11,

About five or six yeats 2go, a group of women, claiming to have been victims of ethnic
cleansing during the war in Bosnia in the early 1990s, filed 2 lawsuit in New York City. The
defendant was Radovan Karadzic, who among other things said he was President of the Republika
Stpska, the Serbian ethnic enclave within Bosnia, which was not recognized by any other state.
Karadzic was attending a meeting of the United Nations General Assembly in New York City, when
the women served him with 2 civil complaint alleging that he had been the architect of the campaign
to abuse their human rights.

Karadzic appeared in court and presented 2 defense, which in essence was this: he argued
that either he was the head of state that he claimed to be, in which case he was immune from the
jurisdiction of the U.S. domestic courts, or he was not a head of state. If he was not a head of state,
then the entity of which he was in fact the leader had no international legal personality. It may have
been a Serbian civic association, or even an informal street gang, but it was not an mnternational
“thing.” That argument, made on his behalf by a former attorney general of the United States who
was his lawyer, persuaded the trial court judge to dismiss the case. The United States Court of
Appeals for the Second Circuit in New York reversed.

The Court of Appeais first deferred to the executive branch of the United States
Government, which has the construtional authority to make these decisions, and on that basis
concluded that the Republika Srpska was not a state, and that Karadzic was therefore not a head of
state. But, the court said, it does not follow that the entity does not constitute an international legal
person, or that those who cazry arms In its name have no international legal obligations. In fact, the
court recognized, non-state actoss iz the modern world do have to comply with international law,
and in pardcular must observe the human rights of the people over whom they exercise power.

I suggest to you that the propositions at issue in the Karadgzc case are of importance in
analyzing the international legal personality of the Taliban and Al Qaeda: in particular for
determining whether thev are bound by intemnational law, and whether we are bound by it in our
dealings with them.

N
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1 want to call attention to just one more “theme” that was emerging prior to September 11%.
The point here is that the internationalization and legalization of human rights necessarily entail that
states have no legal authority to violate those rights, even on their own territory, and even with
respect to their own citizens. This truth, which I would argue is beyond senious doubt, means
nothing less than that the concepts of statehood, of sovereignty, and of independence are now
undergoing a fundamental change similar to nothing that has happened mn the Western world,
perhaps since the Treaty of Westphalia in 1648.

The notions of sovereignty, statehood, and international legal personality have been brought
into the spotlight because of issues arising in the international law of human rights. Even the United
Nations Charter recognized that there is an intractable tension between the traditional concept of
sovereignty and the existence of legal obligations constraining states’ treatment of people on their
own soil. The resolution of this tension will have enormous consequences for membership n
international organizations, and more broadly for the development and contents of the international
legal regimes of the future. So human rights law in the second half of the last century was, among
other things, the engine for revision of fundamental terms of international law, calling into question
assumptions that had been accepted for hundreds of years.

Although the world before September 11" was a world in dramatic change, there were, of
course, certain international legal propositions that most observers thought were beyond
controversy. Some of these must now be reconsidered, in light of the attacks on the United States
and the world’s reaction to those attacks.

It used to be thought — and I daresay it was taught at this Institute — that there was a fairly
clear distinction between the body of law called human rights law and the one called the law of war.
To say this, of course, does not mean that there are not individual cases in which the two regimes
overlap; it does not mean that an individual military officer, for example, out on patrol may not on
the same day have to take into account his or her obligations under the law of war and also under
the broader concepts of human rights law. But the subjects were typically taught and written about
as if they were two different bodies of law with two different purposes, and two different reasons
for existence.

That proposition is now open to some doubt. While human nghts law and the law of war
have always had certain commonalities — for example, both define minimum standards of behavior,
and neither permits derogations from those minimum standards -- it seemed clear that when there
was 2 war going on, the law of war governed what soldiers were permitted to do, and when there
was no war, human rights law controlled the activines of agents of states. Has this changed since
September 11%?

Let me repeat the conviction with which I began this talk: the legal system itself 1s capable
of surviving, expanding, and marturing to incorporate the challenges that September 11, 2001, and its
aftermath have posed for us. But even at the threshoid, there are certain very important questions
that must be addressed. Some are being considered by our political leaders and are being discussed
in the mediz. This is 2 good thing, very much in keeping with the democratization and openness
that characterize political developments in most of the world night now. Other issues, however,
which are essential to 2 legal analysis of the new situation, are receiving inadequate attention.

w
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Let us start with definidons of key terms, like “war.” Last might, from the very first sentence
of his State of the Union address, the President of the United States spoke of our country being at
war. There has never been 2 doubt 2s a matter of internatonal or U.S. consttutional Jaw what that
means. A war is an armed conflict in which there 1s an enemy who 1s identiftable. Shots are fired,
bombs dropped, and intelligence gathered and exchanged, but it 1s known who 1s on the other side.
Even in Vietnam, and certainly in Kuwait and Iraq, we knew who the enemy was, even if we could
not always identfy the enemy or distinguish those who were acting for him. In the war on
terrorism, who is the enemys How do we know him when we see him?

Is this a “real” war? Oz a metaphorical one? Is it different from the “wars” on poverty,
crime, drugs, and hunger, 2ll of which were solemnly announced by Presidents in my lifetime, and all
of which did in fact involve, to one degree or another, the taking up of arms?

The Constitution of the United States says that Congress shall have the power to declare
war. This conflict has of course not been designated as z war by Congress. So 1s it legally correct to
refer to it as 2 war? Is the President acting within his constitutional authority when he sends troops
into harm’s way? And to what extent 1s the law of war implicated by whatever armed conflict 1s
taking place, now in Afghanistan, and perhaps elsewhere later?

I will not have any more to say about the U.S. constitutional law issues, not because 1 do not
think that they are interesting, but because they go far beyond the topic on which I want to focus
today.” Instead, let us consider international law questions raised by the conflict, and especially
issues concerning human rights. We can find guidance in answers to these questions, both in the
Geneva Conventions and the other mstruments that formed the basis of the law of war in the
twentieth century, and in the mrerpretation and development of those instruments, not only by
diplomars and by scholars, bur also by judges.

One such queston has to o with whether Taliban and Al Qaede fighters are entitled to be
considered combatants, and, if they are captured, whether thet are prisoners of war. There is
substantial legal authority on that, and resolving it 1n 2 manner conststent with exisung law would
not seem to be terribly controversial. For some reason, however, the United States Government
seems intent on creating an issue here: the President has announced that he will not extend to these
people the protections of the Genevz Convennon on Prisoners of War, insistng instead that they
are “unlawful combatants,” an expression not used 1o the Convenuon, although apparentiy devised
to refer to those who are outside its protections.

The Geneva Convention sets our criteriz for determining whether a detainee 1s 1o be treated
as a prsoner of war. The main issue Is whether he Is, and 1 holding himself out te be. under the

* It may be worth noung that a conflict may wel qualifr as 2 “wa:™ 1 the mrernanonal sense, with all
of the implications of that term In 1nternanonal 2w it 31
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control of a belligerent. Control may be indicated in a2 number of ways, such as insignia that are
worn (which must be “visible from a distance”), and a command structure to which the individual
must respond.

Some of you may be old enough to remember that, in the 1980s, Nicaragua filed suit against
the United States in the International Court of Justice, alleging that the activities of the U.S.-
sponsored rebels who came to be called the “contras,” and in particular their mining of the harbor at |
Corinto, were acts of war undertaken by the United States for which it was internationally liable.
The Court imposed a very high standard for the level of “control” required to entail international
responsibility. To be under the “control” of a nation’s military, the ICJ opined, one had to be
subject not only to command, but to specific operational control. 1f, n other words, the consras were
not responding to commands of the U.S. military hierarchy in cafrying out their missions, then, as a
matter of international law, they were not acting on behalf of the United States.”

But the International Criminal Tribunal for the Former Yugoslavia, in the case against the
Bosnian Serb officer Dusko Tadi¢, has given some new guidance on what the concept of “control”
means in international law. The Trbunal rejected the IC]’s narrow view, stating instead that:

control by a State over subordinate armed forces or militias or
paramilitary units may be of an overall character (and must comprise
more than the mere provision of financial assistance or military
equipment or training). This requirement, however, does not go so
far as to include the issuing of specific orders by the State, or its
direction of each individual operation. Under international law 1t 1s by
no means necessary that the controlling authorities should plan all the
operations of the units dependent on them, choose their targets, or
give specific mstructions concerning the conduct of military
operations and any alleged violations of international humanitarian
law. The control required by international law may be deemed to
exist when a State (or, in the context of an armed conflict, the Party
to the conflict) has 2 role in organizing, coordinating or planning the
military actions of the military group, in addition to financing,
training and equipping or providing operational support to that
group. Acts performed by the group or members thereof may be
regarded as acts of de facto State organs regardless of any specific
instruction by the controlling State concerning the commission of
each of these acts. Prosecutor v. Tadi, § 137.

This is, of course, particularly important in the context of the fighung now gomng on m
Afghanistan. The question is how we are to regard the participants in the Taliban and Al Qaeda

* The Court nevertheless decided the case against the United States, since the funding and arming of
the contras were held to be inconsistent with the Treaty of Friendship, Commerce and Navigation
between the two countries. The U.S. contested the Court’s jurisdiction, refused to participate in the
proceedings, and ignored the Court’s order. In so doing, it perfectly replicated the response of the
Khomeini Government of Iran to the IC] suit brought by the United States concerning the Embassy
hostages in Teheran.
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military command structures. How do they fit into the vocabulary, to the architecture of
international law? The Geneva Convention speaks of military hierarchies and visible insignia. It
would seem as if both the Taliban and Al Qaeda satisfy those criteriz. But the Convention also savs
that to be a party to combat, and to have one’s soldiers entitled to claim POW status on capture, an
entity must habitually adhere to the laws and customs of war. We know from sad experience that Al
Qaeda, at least, does not regularly conform to the traditional laws and customs of war: indeed, Al
Qaeda apparently considers it to be acceptable to murder thousands of civilians very far from any
place of arguably legitimate combat.*

Does this mean therefore, that Al Qaeda prisoners are not enutled POW status? Does it
mean that Al Qaedz is not a belligerent with whom the United States at war? Couid this be 2 legal
basis for President Bush’s positionr ’

It is reasonable to ask what the International Criminal Tribunal for the Former Yugoslavia
would say. Based on the excerpt I read from the Tadi decision, 1 conclude that the Tribunal and
other international bodies charged with this responsibility are interpreting the terms of the Geneva
Conventions broadly, in light of their overall goals and objectives, their objects and purposes. 1
believe that, if tested by any international body of relevant competence, the prevailing argument
would be that both the Taliban and Al Qaeda militias are military forces whose members are enatled
to POW status according to the criteria set out in the Convention.

The debate is raging in Washington right now over whether Taliban and Al Qaeda internees
taken captive in Afghanistan in principle do or do not qualify for treatment as prisoners of war. But
even if there is any possibility for disagreement, the Geneva Convention lays down a very specific
procedure for resolving any question about whether someone 1s 2 POW. This 1s Article 5:

Should anv doubt arise as to whether persons having commirted a
belligerent act and having falien into the hands of the enemy, belong
to any of the categories enumerated n Arucle 4 [the standard
categoties of POWSs}, such persons shall enjoy the protection of the
present Conventon such time 2s their status has been determined by
a competent tribunal.

* President Bush, on Februarv 14, announced that he was changing his position regarding the
treatment of battlefield detainees. According to the new policy, the Geneva Convention “applies”
to the Taliban, but not to Al Qzeda, although he connnues to say that derainees belonging to neither
group are entitled to POW status. The asserted basis for this view is that the Taliban, although
never recognized by the United States as the Governmenr of Afghamstan, once exercised actuzal
control over the territory of that country, and Afghanistan 1s 2 party to the Geneva Conventons. I
am not aware of any internatonal law scholar who finds this positon defensible: for one thing, the
right to be treated as a prisoner of war attaches to individuals, not states as parties to weates. Alsc,
even if this mattered, most A! Qaedz fighters are citizens of Saud: Arabiz, which 1s a party o the
Conventions (it would seem as if the President’s announcement, even 1¢ be mternallv consistent,
should distinguish among Al Qazda detainees on the basis of therr nationality). 1n anv event, the
announcement of the new policy inciuded an msistence that the change would make absoiutely no
practical difference in treatment of any prisoners. This 1s probabiy true, deepening the mystery 25
why the Government 1s making such an issue of 1t.
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It 1s, in other words, a court that must make this deasion: not an executive, not the military
on the ground, and not even the Commander-in-Chief. There seems to be some resistance even to
this in the White House, which appears to be certain, on the one hand, that the internees are not
POWs, and on the other, that there is no need to invoke the express provisions of the Convention
intended to address just such a situation. The Secretary of State appears not to share this view, or so
he told the New York Times the other day. What does this difference of opinion imply?

Certainly no one would suggest that George Bush’s objective is to be able to torture
internees on the battlefield, or to perform medical experiments on them. And in fact, the
Administration’s track record regarding the treatment of people alleged to have been involved in the
September 11" attacks, or in providing military support for the attackers, is to the contrary. The one
person thus far having been accused of direct participation in September 11%, Zacarias Massaoui, the
so-called “twentieth hijacker,” will stand trial in the U.S. District Court for the Eastern District of
Virginia, not in a military tribunal He is not 2 POW, but will be tried under the regular criminal
code, as a person accused of having violated United States law. And the Department of Justice, in
order to obtain a conviction of Massaoui, will need to prove to a civilian jury that he is guilty of the
crimes charged beyond a reasonable doubt. He will be defended vigorously by counsel, who can be
counted upon to raise in their chient’s behalf all of the procedural and substantive safeguards of the
criminal law of which American citizens are so justly and fiercely proud.’

Who, then, is calling for lesser standards, and why? The President’s order issued in
November provides for what he calls “military commissions.” These commissions will, if they
actually come into existence, operate according to a set of rules very different from those applicable
in civil courts. For example, the burden of proof required for obtaining a conviction will not be
beyond 2 reasonable doubt, but by a probability. Defendants will not necessarily have the right to
appoint their own counsel, they will not have the right of access to all of the material being used to
create the case against them, they will not have the night of appeal on points of law, and they will
apparently be subject to the death penalty, even if they are convicted by less than unanimity among
their judges.

The President has already indicated that he will dilute some of the provisions of his order.
And vet this military commussion structure, I submit to you, virtually guarantees that no nation
friendly to the United States will voluntarily extradite to our country anyone accused of terrorist
crimes, or war crimes, Or crimes in association with September 11" or participation n Al Qaeda.
Each of our allies, probably including the United Kingdom and Canada -- here as always our closest
friends -- will find that what the President has proposed does not comport with its conception of
the due process of law.

* The proven exceptions to this generalization appear to be relatively minor. The media carried 2
photograph of the internees on their arrival at Guantanamo that suggested the possibility of some
physical abuse (the prisoners were being forced to kneel outside their cells), and there have been
some reports of less than ideal conditions of detention. But it does not appear as if the
Administration 1s intent on denying them POW status 1n order to justify inadequate treatment oz the
denial of basic human rights, at least on 2 systematic basts. This makes the President’s position all
the more curious.
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Whether or not an individual detainee is a prisoner of war is important in terms of the way
in which he can be interrogated, the kinds of questions he must answer, and whether he is entitled to
counsel It is important also in defining the offenses for which he can be prosecuted. As all of you
know, a serving soldier or officer may not be tried for the act of having entered into combat, which
may not, under the laws of war (jus i bello), be considered a criminal offense. A soldier may, of
course, be accused of violating the laws of war, or the criminal law, and he may be required to stand
trial for his alleged acts. But merely putting on a uniform and taking up arms 1s not an offense.

If we ate applying civilian law to these people, however, then of course their actions may
well be considered criminal, and upon conviction, they may be punished. They may be tried for any
offenses they may have committed. This is true not only for John Walker Lindh, the American who
apparently preferred the brotherhood of Al Qaeda to that of the civil society into which he was
born, but also for others who may be alleged to have taken up arms against the United States. And,
of course, they are still entitled to the basic elements of due process in their treatment, as well as in
their eventual trials and sentencing.

I suspect — and I confess that I have no hard evidence to support my suspicion — that the
reason the Administration s so reluctant to recognize either Taliban or Al Qaeda fighters as
ptisoners of war has to do with another aspect of the Geneva Convention. A POW has the right to
be repatriated at the end of hostilities. I am not sure that there is going to be an announced end of
this war in our lifetimes (all the moreso as the President characterizes it as a “crusade,” and speaks
about combating or even ending “evil” in the world). And so this is 2 problem implicit in the
acceptance that anyone captured alive in Afghanistan, or wherever else the war on terrotism may be
fought, 1s enttled to the status of a prisoner of war. If, however, this 1s what 1s really drving the
White House position on the applicability of the Geneva Conventions, then there is a more serious
issue lurking behind it: whether it is sensible to speak of a2 “war” being waged, not only against an
imprecisely defined enemy, but with no foreseeable series of events that would constitute final
“victory.”

Another issue of great importance, as well as great precedent value, 1s how we define and
address terrorism as 2 criminal offense. We all agree, I think, that what happened in New York and
at the Pentagon were acts of mnternational terrorism. We have become accustomed to applying the
definitions of terrorism to acts committed by small groups of people with a political agenda, with
perhaps an ethnic grievance or a historic one, who are willing to shed blood in the alleged service of
their objectives, and whose deliberate intent is to instill paralyzing fear in innocent civilians.
Terrorism 1s aimed at the disruption of daily Iife, and by its nature does not disctiminate between
iawful combatants and children or people in hospitals or churches.

Yet there is no internatonally agreed definition of terrorism, and it is an old cliché that one
man’s terrozist 1s another man’s freedom fighter. Paul Revere and the organizers of the Boston Tea
Party, much less Simon Bolivar and Bernardo O Higgins, would surely have been considered
terrorists in their day. And so if the objective of our war 1s to restrain or to end terrorism itself, are
we sure we know who the enemy i1s? There will be no peace treaty, and no white flag of surrender:
how will we know when the war is over, and the enemy has been defeated? If terrorism itself 1s the
“enemy,” mav Allied forces conduct military operations on the teritory of a friendly or neutral state
~ say, Singapore, or Malaysiz, or the Philippines — because it 1s believed that enemy, that is, terorrist,
acuvity may be taking place there?
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The terrorism perpetrated at the World Trade Center and the Pentagon, and on the airplane
hijacked over Pennsylvania, of course, was especially audacious and brutal, and by any measure far
exceeded any similar attack in history. The people who flew the airplanes into the towers and mnto
the Pentagon are dead. But we will undoubtedly be able sooner or later to identify other people who
were criminally responsible for some element of those outrages. Should they be tried for the
commission of criminal acts in New York City or in Arlington County (as the treatment of Massaout
seems to suggest)? Since there was no international conflict between Afghanistan and Al Qaeda and
the United States on the morning of September 117, presumably they are not war ctiminals. But if
they are found, in Afghanistan or elsewhere in the theater of war, do they have a claim to be treated
as prsoners of war? Or are they simply fugitives from local justice in the United States, where the
effects of their criminal behavior were most deeply felt?

Those are some of the many questions have yet to be addressed. And it is very clear that our
political leaders are wrestling with these questions as much as are scholars and lawyers and judges.
They are still feeling their way even in setting out the basic analytical framework of the war on
terrorism, and in getting the terminology night. I for one was very encouraged last night to hear that,

.in his State of the Union address, the President listed the values for which we are fighting in
Afghanistan, and included the rule of law as 2 prominent one of those values.

But as we watch this drama unfold, it is reasonable for us all to ask the questions I have
raised here, as well as many others. Do all of the warring parties agree that the law of war applies to
irregular, unique kinds of conflicts like the one in Afghanistan? Human nights law in its
fundamentals must always be observed. It permits no derogations. Even when the Geneva POW
Convention does not apply, individuals who are not entitled to any specific treaty protection are
owed the recognition of their basic human nights which we all hold by virtue of our humanity.
There is no need for a new paradigm, 2 new fit, to address the basic questions of the human rights
of 2 21% century enemy in a 21% century wat.

Another question is presented by this conflict, which I as an American care deeply about. It
is a question being discussed in the media in Europe, but which has drawn less attention than it
deserves in our own country. Itis thus: to what extent 1s the United States committed to the
international legal regime, when that regime imposes obligations on the United States that it would
rather not obey? The rest of the world has every right to expect that the only remaming superpower
will abide by the law in exactly the same way in which it expects other nations to do. Indeed, by
virtue of its power alone, the United States 1s 1n a position to inflict serious harm not only in the
physical sense but on the legal system itself, if it determines to disobey, or to ignore, the strictures of
mternational law.

This 1s of enormous importance on many levels. Just as a pracucal matter, if we do not treat
the Al Qaeda detainees as POWs, what will happen next time some of our irregular soldiers, on
special mission and not wearing the uniform of the United States Army or Marines, are captured?
To what treatment will they be enntied What kind of precedent are we setting?

In raising the issue of precedent, I do not mean to suggest that the sense of fairness that
Western countries habitually bring to bear on such things 1s going to be applied by our enemies. Yet
we do need to think about precedent. It is a fear of misused precedent, after all, that has been
asserted as the reason two U.S. administrations have been unwiliing to commit to the Internadonal
Criminal Court. The United States has not ratified the Charter of the ICC because we are concerned
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about the possibility of jurisdiction being asserted over American military officials for what are
essentially political disagreements.

We all need to read the signals carefully to determine whether the United States is really
committed to the regime of international law in general, and the law of human rights in particular.
This is no time for unilateralism or exceptionalism. The whole world 1s watching, and the whole
world has a vital stake 1n the outcome.

We must also be very careful, not just in the United States but elsewhere, in countries that
are involved in this combat as well as 1n those that are alleged to be the venues in which terrorists
operate, that we not tolerate any dilution of domestic legal protectlon of human rights so long as this
war lasts. No reduction in the freedom to express views contrary to those of the government can be
made acceptable on the grounds that we are at war.

There is another aspect to the public discussion of this war that I find troubling, and which I
do not know how to resolve. In the descriptions of the conflict in Afghanistan since September
11", 1 have been hearing two different vocabularies and two different grammars. There is talk of
war and victory, and there is talk of crimes and justice. These two concepts — these two
paradigms for analyzing and understanding what happened on September 11* and what has
happened since -- are fundamentally different. It is fine to say metaphorically that the aim of war is
to establish 2 system of justice, but the metaphor must never be allowed to overshadow the reality.
The aim of a war is to neutralize the enemy. Retaliation for wrongs perpetrated by the enemy is
frequently accepted as a goal of war, and there is no prohibition even agamst the deliberate killing of
enemy operatives. Those are neither the aims of justice nor the proper means for establishing it.

When President Roosevelt reported to the Congress in 1941 that Pearl Harbor had been
infamously attacked by the japanese Air Force, he did not ask authorry to bring Hirohito to justice.
He asked for a declaration of war. There is an essential difference, and the failure to take notice of
that difference threatens to undermine the polidcal consensus that mamntaming this effort will
require.

just the other day 2 senior official of the Administration was asked whether he could justify
the way in which the internees in Guantinamo were being treated, i rerms of housing, food,
clothmg, and so on. He should, of course, have referred the questioner to the Geneva Conventon,
which the United States is in fact observing even while denying that it applies. Instead, however, he
answered that the prisoners are being treated a lot better than the way they treated their vicams.

That answer is an understandable one: an answer that evervone who has been under arms
has been tempted to give at some time. Every time I have spokern to the Command and General
Staff Course here at the Western Hemusphere Institute for Secuniry Coopefatioq about international
human rights law, someone has put to me 2 questior that 1s 2 varianon on: this theme. “What you're
saylng 1s very interesting,” someone 1s sure to say, “and it would be 2 very nice world if evervone
behaved nicely as vou are suggesung. Burt you don’t understand. Where I come from, I am being
shot at, and mnocent civilians are being murdered, and homes are being burned, and women are
bemg *apﬁd and bribes are being extorted from people who have no money. We have to do
whatever 1s necessaty to combaf that kind of thing, and if it means occasionaliv that we have to bend
the rules and get 2 Iittle physical, well, we just have to do that.” How shouid I respond-

[EN
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The answer is that human rights law does not permit derogations, no matter how
understandable they might appear to be, and no matter how undeserving of protection may appear
the human whose rights you are asked to honor. Neither international law nor United States
Government policy has room for the justification of human nights abuse. The lessons of
Andersonville and My Lai show that, in United States law, even the most vicious provocation 1s not
2 defense to the charge of human rights violations.

We are respecting the rights of suspected Al Qaeda terronsts, while they extended no such
consideration to the people on the hijacked planes, or in the Pentagon, or in the World Trade
Center, because the legal system on which we all depend requires that we do so. It is not for us to
determine what these individuals “deserve” or do not “deserve.” Feelings motivated by desires for
revenge and retaliation must be understood, but they must also be overcome if we are to maintain
and live within 2 government of laws, not of men. Those sentiments may constitute the beginning
of the process of legal analysis, but they must not be allowed to be its end.

Our job as people concerned with human rights law professionally, and as men and women
who operate in their daily lives under a legal regime protecting human rights, 1s now to continue that
process. It is to ensure that, at the end of the day, as President Bush urged last night, the rule of law
is 2 value of our culture so important that we will go to war to defend it when it 1s attacked, as it was
on September 11, 2001.

In that struggle, we must, and will, prevail.

Thank vou very much.

(Editec 2s of 2/22/02)
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Dr. J. Paul Martin
Executive Director, Center for the Study of Human Rights
Fort Benning, GA
May 31, 2002

Good Afternoon

First of all, I would like to congratulate you for having completed a course of study that
was definitely intriguing and replete with challenges. My son just graduated this month
from Tufts University in Massachusetts. Last week, I participated in a graduation
ceremony at my own university, where I delivered the fareWell address to a group of
international students, including those from some of your home countries, who will work
in the field of human rights in government and non-governmental organizations
throughout the world. In fact, when involved in peacekeeping and peace-building

activities, it is entirely possible that you may be working with some of them.
Introduction

Graduation ceremonies are times of reflection when we ponder what we have learned and

the impact it will have on our future.

Today, I would like to address the challenges that face modern-day armies, as well as the
role of these organizations regarding my own field of expertise—human rights in the

international arena. I will begin with some personal history.

When I was eighteen years old, I joined the British Army and earned the rank of Second
Lieutenant in the Royal Artillery Force. My first duty assignment was with a 7.5 mortar
division. It was under the command of a sergeant who had been captured in Dunkirk and
had spent the rest of the war in a German prison camp. The other had been captured by
the Japanese in Singapore and spent time in a Japanese prisoner-of-war camp.

Obviously, both had much to teach me. Their main lesson was the following: “Always
take care of your men, and they will take care of you. Respect you men, and they will

respect you. Trust your men, and they will trust you. If you fail to do this, you wili only



be able to command them through fear, which at some point will be used against you.”
Another teaching that I always remember was from a colonel who explained to us that
many officers die from being shot in the back. As I have dealt with human beings over
the years, I have never forgotten these important lessons. I never regretted having taken
them so seriously. I have always valued the loyalty and respect of the individuals for
whom and with whom I have worked. Both lessons are necessary in order to have an
efficient army. Both are necessary in the civil sector as well. These two lessons are what

led me to work in the field of human rights.
Human rights and working in the area of human rights

1 became aware of human-rights abuses after spending three years in South Africaas a
professor at a small university in the country of Lesotho. It was there that I gained an
understanding of the impact of racial discrimination. Subsequently, while studying in
New York, my wife and I joined Amnesty International and began a chapter in
Manhattan for the purpose of working for political prisoners.

I have many memories of the prisoners with whom we have worked, such as a sergeant
from the Chilean Air Force who had refused to open fire against civilians and a
Malaysian social activist who, after12 years of imprisonment, was freed after we had
distributed flyers in his defense outside the Malaysian Embassy in New York. I have
been involved in both positive and negative experiences. Only two weeks ago, in
bustling downtown Sao Paulo, Brazil, [ observed a four- or five-year-old child wandering
aimlessly in the street in the midst of many automobiles and buses. He was covered with
dirt and injured, and in my opinion, it was just a matter of time before he would be
involved in an accident. In each case, I have seen human beings who have been treated
improperly and unjustly and who have been unable to defend themselves. These

represent only some of the types of individuals that the human-rights community desires
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From my very first days with Amnesty International, I developed an appreciation of how
extensive and complex the field of human rights is in the international arena. It does not
solely involve the rights of prisoners, foreign affairs, poverty and homelessness,
democracy, individual legal rights, access to healthcare services, and humanitarian law.
The field of human rights includes all of this and more. Human rights constitute rules
that society must follow if it desires to be fair and if it desires to live in peace and attain a
good standard of living. Protecting human rights allows our families to live with dignity.
I should also mention that even our enemies possess humanrights, which should not be

violated, except when absolutely necessary, such as in self-defense.

Human-rights activism at the international level began in the Seventeenth Century with
the campaign to abolish slavery. Its scope was broadened further in 1948 when the
United Nations ratified the Universal Declaration of Human Rights. Subsequent treaties

would require nations to comply with and promote human-rights laws and standards.

Human-rights treaties are rules that permit, and at times, such as i the case of genocide,
even require the international community to assist those groups whose rights have been

violated and who are unable to help themselves.

For the average citizen, human rights means being able to live and support one’s family
free from fear and violence with the necessary means to ensure that one’s children do not
go to bed hungry and that they attain the knowledge necessary for survival. Human
rights also guarantee access to medical assistance and some degree of control over the
decisions that affect an individual’s life. Today, we realize that it is imperative to
establish human-rights policies at the international level in order to guarantee these

rights.

Human rights and the armed forces

Upon signing human-rights treaties, our states accepted responsibility for defending and

promoting such rights. As soldiers, you are committedfo serving your governments, and



therefore, should assume the same obligations. Regrettably, some soldiers have been
serious violators of their fellow citizens’ rights. For example, the situation in Burma
comes to mind, where soldiers forced citizens to work free cutting trees, to serve as
watchmen in dangerous areas, to turn over their children to serve in the military, and even
to enter minefields ahead of military personnel. Torturing young people and adults to
obtain information has been commonplace. These Burmese soldiers should have been

protecting the rights of their citizens instead of violating them.

For military officers and their men, defending human rights is a supreme challenge.
Especially in these moments, when armies are redefining their role and are even being
called to carry out quite controversial tasks such as police duties, both within their own
countries as well as in other countries where their native language is not spoken. They
even have to operate in conditions where criminal elements include civilian men, women,
and children, and their methods are based on armed force. They have to deal with civil
uprisings as well as conflicts of a religious or ethnic nature. Under these circumstances,
protecting and respecting human rights becomes complex, especially if the local
community becomes hostile. It becomes even more difficult when civil authorities to
whom military personnel report promote their own particular political objectives while
exhibiting little interest in the community as a whole. The human-rights community,
myself included, becomes concerned when the army assumes the role of a police force.
Both the police and the army have inherent missions that are vastly different. The
fundamental role of the police force is to protect the rights of citizens against criminal
acts, while the role of the army is to fight against a country’s enemies. The means
utilized by the police and the army also vary. The army relies on the use of force and

weaponry, while the police force relies on the judicial system.

To respond to these chalienges. I would like to reflect on the teaching of my two
sergeants: “take care of, respect and trust my men.” If the objective of armies is to ensure
peace and social order, which 1s very necessary for societies and modern economies

based on democracy and individual rights, we should take the advice of my two sergeants



and work to attain the respect and trust of the civilian population. This can only be

accomplished through discipline and respect for the law and human rights.

The ideal army is comprised of well-disciplined units that conduct their operations
without resorting to more force than necessary. As a civilian, I fear men with weapons.
If a soldier is not disciplined, I would not be able to trust or respect him. Humanitarian
law provides soldiers with the rules governing warfare, when the enemy is clearly
defined. International human-rights law provides soldiers with those laws necessary for
peace-building, social reconstruction, and other missions such as the eradication of illicit
drug trafficking, where the enemy is not evident and takes refuge within the civilian
community. Civilians can only respect you when you demonstrate that you respect them
and their rights. If you fail in this regard, they will fear and detest you. If the population
feels fear or hatred, you will not be able to establish the foundations for a peaceful and
economically viable society. It will take even more time for society to reconstruct its

judicial and political systems.

Human rights and mutual trust prove successful only when the majority of the members
of society believe in them and their relevance. As soldiers, you will never be able to
enforce human-rights laws without the collaboration of society. You need its help to
identify the violators and to discourage potential human-rights abusers. Citizens will
only cooperate where you have set the example. The army can only “set the scene” for
democracy. It cannot establish democracy or insert an economic sysiem. This is
something that is incumbent upon civilians. We know that when the army is involved in
the economic system of a country, as in Nigeria, China, and Indonesia, the organization

eventually becomes corrupt.
Humar rigkts.in practice
In practice, what does it mean to set the example in human rights? What does human

rights mean to you when you are on patrol? If1 were commanding an infantry unit today,

I would insist that my men treat all civilians with respect, pever touching their personal



property or forcing them into military service, that they listen to their grievances, that
they ask my permission when it becomes necessary to offer assistance, that they respect
the local authorities and town elders, and that they never punish entire groups for the
offenses committed by some of its members. I would also insist that they provide support
to civilian institutions, such as courts, schools, churches, and posts of defense council,
that they be skilled in persuasion techniques different from those in which individuals are
threatened with weapons, and that they never define their enemies based on the color of
their skin or political affiliation. Furthermore, I would inform them that they are
responsible and should be held accountable for their actions. I would not attempt to
cover for them, as recently occurred in Indonesia, where an individual poured boiling
water on a girl resulting in her death. I would have personally asked him to provide an
explanation for his actions. How would you feel if something like this had happened to

you own daughter?

Likewise, I would insist that my soldiers have rights and that government and society in
general recognize these rights. I would insist on their right to good training, proper
equipment, health-care services, and all the resources necessary for them to perform their
duties in an appropriate manner. 1 would particularly mnsist on their right to receive a
suitable salary. This would be advantageous not only for soldiers but also for the
individuals whom they protect, so that in this way, they will not see the need to steal or
force civilians to serve them in any way. Soldiers also have the right to not be forced to
violate the rights of other individuals. This is fundamental when operating in civilian
communities. At the same time, I would offer my soldiers the opportunity to discuss

issues and complaints through normal channels.

During a military campaign, you place your confidence in strategies that rely on the use
of weapons against 2 known enemy. In peacekeeping operations and the process of
protecting citizens against violent domestic groups and terrorists, many other strategies
are necessary to avoid disrupting the civilian population. This was the task that the
British Armed Forces had ic face in Northern Ireland, where they were to expel criminal

elements. while not disrupting the civilian population sympathetic to the political



objectives of the criminals. We need soldiers ready to put an end to violence, who are
well trained in ways to avoid aggravating civil disturbances. To achieve this goal, much

imagination is required.

One of the dissuasive techniques used by the British Armed Forces to ensure control was
to send a military band to remote areas of the country to perform a concert for the local
population. This was done as a subtle warning that the next time, they might arrive in the
area with their weapons. The point is that discipline and imagination often times can be
more effective and more human than simply resorting to the use of weapons. Another
example of trust-building that I have observed would be football games in which military

teams played against local-community teams.

These are just two examples of possible approaches to the issue and show us that a
modern army needs new skills regarding interpersonal relationships, risk management,
conflict analysis and management, negotiations, suppressing civil disturbances, and
consensus building. As clearly indicated in military doctrine, soldiers only perform
appropriately when they have been well trained. This indicates that both officers and

soldiers need 1o be instructed in these areas.

These skills in human relations are necessary if the desire is for soldiers to be properly
prepared, appropriately visible, respectful, and developing trust throughout the civilian
population. Such trust and respect can only be achieved if you, as soldiers, respect the
rights of individuals. At the very least, this means the end of summary judicial
proceedings. All suspects should be arrested and handed over to the appropriate
authorities. If soldiers are going to treat all civilians as if they were their enemies, and if
they are not going to respect the human rights of their enemies, then they need to be
trained. Classroom instruction is not enough. These principles and issues need to be
incorporated into specific training scenarios. For example, military personnel could learn
much regarding the new approaches to urban violence implemented in Brazil, where
support is provided to citizens for organizing and confronting their own problems in

concert with local law-enforcement personnel.



Training in human and community relations is necessary if a contemporary army desires

to see itself as a cornerstone of economic and political development in its country.

Up to this point I have attempted to demonstrate how society as a whole must have
mutual respect and trust in order to function efficiently. I would like to conclude by

discussing the issues of obedience and attitude.

Obedience and the problem of attitude

While serving in the army, soldiers make a commitment to follow orders and comply.
Service members are expected to comply with all orders issued to them. What happens
when an individual is given an order that clearly violates the human rights of another
person? An example that comes to mind is the case that occurred in the 1970°s where
several Argentine helicopter pilots were ordered to drop live prisoners into the ocean.
What were their options? Obey or be put behind bars themselves for noncompliance?
This is a very dramatic example, but, what guidance would you give the previously
mentioned Burmese soldiers when they were asked to force civilians to enlist in the

military and demand that they lead the way when entering enemy minefields?

Attitude is also very important. When human beings relate to each other, true feelings
are soon revealed. In some countries, all types of officers seem committed to make
civilians feel as if they were inferior powerless beings. They seem to hold to the
philosophy of “dominate or be dominated.” No one enjoys being dominated. These
types of attitudes only produce hatred and fear, and these emotions only yield violence
and negative attitudes that perceive others as evil and undeserving of rights. I have
observed these feelings of hatred and fear between prisoners and their guards, as well as
batween civilians. One only needs to think of the Tutsi and the Hutu in Rwanda or the
Christians and Muslims in the former Yugoslavia. In both of these cases, hate resulted in

massive violence over the course of only a few weeks.



Fear and hatred were clearly the problem in Argentina during the 1970’s, when military
personnel and many citizens became convinced that the State was in grave danger and
that the youth and other individuals of socialist persuasion were evil. This perspective
was fostered by civilian and military authorities alike. Consequently, dropping
individuals into the ocean from helicopters was generally regarded as a service to the

State. In this case, the attitude of superior officers was crucial.

In contrast, the perspective, from a human-rights point of view, upholds due process,
incarceration, if necessary, and a fair trail. Such proceedings are responsibilities imposed
by the State, and, therefore, become the duty of its representatives, as established in the
various human-rights treaties that our States have ratified. Soldiers are representatives of
the State and are bound by these human-rights treaties as well as by the Geneva
Conventions. There are similar responsibilities required by the domestic laws in effect in
our countries. Civilians in many countries are concerned about the manner in which law-
enforcement and military personnel alike seem to defend and protect their fellow
officers/soldiers from scrutiny and lawsuits based on serious human-rights violations.
Impunity accorded to certain individuals is another reason why the Argentine Army still

must regain the trust of its people.
Conclusion

My main point is that we all desire to have peaceful and successful nations. To succeed
in reaching this objective depends on how we approach the issue and what means we
employ. Ifthe means involve hatred and fear, then the road will be much longer. The
army should not use methods that obstruct the trust and respect of the population in
general. The army’s strategies should take into consideration and prepare the
organization for a society where civil institutions function efficiently and where armed
force is not necessary. These strategies require all military personnel to acquire the new
skills and attitudes previously discussed. The army certainly does have an important role

to perform. It can assist in combating urban and rural violence, but using sophisticated



and focused strategies that stress the collaboration and mutual respect between the police,

the army, and civilian society.

Finally, there are three key factors necessary for promoting a focus on human rights in
the army: training, superior officers whose commitment to human rights is clear and
evident to their subordinates, and a close relationship between the military and civilian
society. Human rights is understood as the necessary rules for respect and mutual trust,
and emphasizing them will result in better armies and societies grounded in the law and

in democracy. Only in this fashion will our countries and families prosper economically.

Thank you very much.



SPEECH PRESENTED TO THE GRADUATES OF THE WHINSEC “HUMAN RIGHTS

COURSE” BY GUEST SPEAKER DR. JOSE G. PAZ, ON MARCH 18, 2002.
WHINSEC AUTHORITIES, GRADUATING STUDENTS, LADIES AND GENTLEMEN:

--As guest speaker, I am honored to be participating in this important ceremony for those

of you who are graduating today, and for the Institute.

I consider this a fitting occasion to make this reference to the link that exists between

democracy and human rights.

Although the concept of human rights seems attributable only to the actions of the United
Nations and the Organization of American States, its history is ancient, and dates back to the
beginnings of political philosophy. However, the 20™ Century is that moment in the history of
humanity when the rule of international law had its inception, and when human rights developed

doctrinally and legally.

The United Nations Charter and Declaration of Human Rights were collective efforts in

response to the abuses committed by the Nazi Regime during the Second World War.

In spite of these efforts, in the last half-century we have witnessed a continuing crisis in

our basic liberties.

For example, during the Cold War, Stalinist forces proceeded to smash the aspirations of

liberty in Eastern Europe, which of course, had already occurred in the Soviet Union.
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This phenomenon also occurred in certain parts of Asia, particularly in China.
Meanwhile, the United States was struggling against the terrible legacy of slavery, and against

efforts to destroy American Indian cultures.

In South Africa just ten years ago, on March 17, 1992, the white population of the
country, which at the time was the only segment with political rights, voted in favor of lifting the

anachronistic and unfair practice of “apartheid”.

The action taken to abolish “apartheid” is a symbol of excellence for the advances made
in human rights, which included development of a multiracial democracy, following the ruin and
devastation produced by “apartheid”. Although victories were achieved during this period, it
must also be recognized that there have been serious abuses.

Recently, we have witnessed outbreaks of terrible conflicts that have resulted in cases of

genocide, as was the case in Rwanda and in the former Yugoslavia.

An important achievement in the past few years has been the positive participation of
international coalitions that for the first time join forces for the exclusive purpose of resolving

human rights crisis.

Such was the case in Haiti, and later in Bosnia. In both cases, civilian and military

elements were organized with UN support, for the sole purpose of putting a stop to dreadful

human rights violations.
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Unfortunately, the gravest humanitarian crisis of the last few years, the terrible situation
in Rwanda, did not receive the necessary international support that would have allowed timely
direct action for the purpose of saving what is estimated as more then 500,000 lives lost due to

genocide.

The precedent set by the cases of Haiti and Bosnia impelled the international community
to take a closer look at the situation in Kosovo, where concrete measures were taken to resolve

some of the worst human rights violations.

These are permanent reminders that although the rights found in a document may be
effective, leaders who do not abide by existing laws can provoke conflicts, destroy entire
countries and expose enormous civilian populations to their demeaning practices of the basic
concepts °f~ humanity. These cases are proof that growing ethnic and religious conflicts may be
thwarted by an international system that prevents their encroachment through a combination of
diplomatic and military means, and by supporting the growth and development of civilian
societies based on solid democratic principles. This is where one can perceive the link between

democracy and human rights.
The relationship between democracy as an ideology, as a political system and as a form

of state, and the advancement and protection of human rights, is a subject of theoretical and

practical importance. However, this has not been dealt with doctrinally in a global and
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systematic manner to ensure that it be adequately understood. The word “democracy” has been

used, particularly since the 1940s, to describe the most diverse political systems.

All states wish to be democratic, but all pretend to be an expression of genuine

democracy.

But this generalization cannot make us forget what real democracy is. It is the result of
circumstantial political reasons capable of producing dangerous confusions, and is at the same
time indicative of the power of the democratic concept that is necessarily linked to the

vindication of liberty, participation by the people, and a permanent quest for justice.

This concept of democracy is only viable when it implies acknowledgment, safeguard
and protection of human rights. In other words, the political, civil, economic, social and cultural
rights, liberty, security and justice, that are a result of the understanding that men and women

have inalienable rights, prior to and at a higher plane than the State itself.

This concept of democracy translates into a government of laws, where public power is

subject to the Constitution and the Law, and where juridical mechanisms exist to ensure

supremacy of the Constitution and the responsibility of those who govern.

We must not conceal the fact that in a way similar to what occurs with the concept of

democracy, on occasions there are ideological and adulterated applications of the human rights
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concept, an example of which is its use as a disfigured political banner to denigrate or attack the

armed institutions of different countries.

The ultimate goal of human rights is the commitment by the countries that make up the
international community to categorically accept that Human Rights should be observed and
respected from a dogmatic viewpoint, and that these rights, as has been expressed, constitute the

Basic Rights, and expound the characteristics of Equality, Inviolability, and Inalterability.

From existing extensive regulatory documents, we must access the International Civil and
Political Rights Pact that was adopted by the UN General Assembly on December 16, 1966.
This document stipulates those fundamental rights that cannot be suspended, such as the right to
life, not being subjected to torture and hardships, or cruel and inhuman treatment, not being
subjected to slavery and servitude, not being sentenced for an offense that did not exist at the

moment of occurrence, and liberty of thought, conscience and religion.

This Pact also ensures the rights of self-determination, association, and to become
affiliated to labor unions. It also prohibits discrimination because of race, ethnic origin,
language or religion. However, not all governments have the political will to acknowledge and

respect these rights.

In this regard, there are countries with legal practices that include corporal punishment,

or cultural traditions that embrace corporal mutilation. For example, in some Muslim countries it

is legal to amputate the hands of thieves.
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This legal conception is very difficult for us to understand because it is not common in
our legal systems, and should be considered independently from the historic, social or cultural

differences in order to analize it better.

As indicated previously, there are rights that may be classified as basic, fully independent
of the culture or community involved. These are innate rights that cannot and should not be
suspended and correspond to the individual by virtue of his condition as a person, and not

because the person is a subject of the state.

The justification of its existence is embodied in the basic principle of human dignity; that

is, in the basic respect that each person should feel for all other human beings.

The terms guarantee, defense, security, legal right, development, well-being and others
related to activities of human beings and society, are ever present in the obligations countries
have towards their inhabitants, in addition to the need to establish all necessary conditions so that
the person may develop in the best possible living conditions; in other words, in an environment

of general well-being and security.

All structures of the state are collectively oriented towards this end, and are obliged to
comply with the dictates of international law. It is in this context that the security and armed
forces collaborate to comply with the State’s role of providing general welfare and security to its

population.
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Thusly, the armed and security forces view Human Rights as vitally important standards
that must be met in carrying out their duties. These standards need to be fully known and
understood, respected and observed at all times, and must be an integral part of professional

development, from its very onset.

Military and police personnel should learn early on the very essence.of this high standard,
since it is the State’s obligation to see that it be fully instituted, just as it is the responsibility of

all the countries of the Americas, and of the international community.

The preceding is directly related to the event that brought us together here, which is to

have fully qualified instructors to provide necessary training and knowledge of human rights.

We appreciate the important initiative that the Institute has taken to promote the

development of a Human Rights Instructor Course to train members of the security, civilian and

armed forces of our hemisphere.

Distinguished graduates, in closing, I wish you much success in your professional careers

in your respective countries, and encourage you to carry out your mission under the guidelines of

the ethical principles that are characteristic of the graduates of this Institute.

Thank You.
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Address by Dr. Jose G. Paz, Guest Instructor, to the graduates of WHINSEC’s “Human
Rights Instructor” Course, 19 April 2002.

Authorities in attendance, students, ladies and gentlemen:

It is an honor for me to serve as guest speaker at this ceremony which means so much to
me, to the graduates and to this Institute.

I consider this is an opportune moment to address the changing responsibility of the
soldier with regard to international humanitarian law.

The evolution of International Humanitarian Law is rooted in early Christianity. It is
then that studies were initiated concerning the Law of War or “jus ad bellum”, to
determine whether or not the reason for war was just.

Then came the first norms designed to limit military operations. These included actions
similar to what is known today as international crime, and which took into account
religious factors (Laws of God) and moral issues (proper conduct among soldiers),
making it difficult to consider them as truly legal norms.

In 1386, the “Statute for Governance of the Army”, published by King Richard II of
England, set limits for the conduct of hostilities, prohibiting, under the penalty of death,
acts of violence against women and unarmed clergymen, the burning of homes and the
desecration of churches.

The codes of King Ferdinand of Hungary in 1526, Emperor Maximillian II in 1570 and
King Gustavus IT of Sweden in 1621 also included similar provisions.

Despite these norms, war in those days was savage and inhumane. However, the first
recorded trial for war crimes was held in 1474.

In this case, the matter revolved around the issue of proper obedience, as it was centuries
later at the Nuremberg Trial.

The Duke of Burgundy, Charles the Terrible, had appointed Peter Von Hagenbach
Governor of Breisach in Central Europe. The Governor, carrying out the Duke’s
mandate with excessive fervor, established a regime of tyranny, brutality and terror in an
effort to subjugate and bring the civilian population under his command.

Murder, rape, illegal imposition of taxes and arbitrary confiscation of private property
were commonplace.

These acts were also committed against inhabitants of neighboring territories and affected
the Swedish merchants enroute to the Frankfurt fair.



In view of this situation, a coalition made up of Austria, France and Berne, among others,
was formed to put an end to the ambitious imperial goals of the Duke of Burgundy.

The City of Breisach was besieged and the rebellion of the Governor’s soldiers, along
with the support of the local citizens, secured the coalition victory.

The Governor was captured and tried in a court of 28 judges from the coalition member
countries, acting as a real international court.

During the trial, a representative from the Austrian Government, serving as prosecutor,
declared that the Governor had trampled the laws of God and of man.

Charges were brought against the accused for murder, rape, perjury and other minor
offenses.

The defense’s argument was based on proper obedience, and his argument was that von
Hagenbach recognized no other judge or master than the Duke of Burgundy, whose
orders were unquestionable. He would ask his accusers: “...Don’t you know that
soldiers owe absolute obedience to their superiors....7”

The court found the accused guilty.

Von Hagenbach was stripped of his position for committing crimes he was responsible
for preventing, and was executed on May 9, 1474.

This case is very interesting and timely for several reasons.

Here we have two basic elements on which to build the first cases dealing with
international crime: the matter of just war and the conduct required of the military and
civilian authorities who exercise power.

The example also provides other points to ponder:

The first is that restrictions to hostile activities can be found in the study of different
cultures, given that their origin is embedded in religious values and in the development of
different military concepts.

It is important to establish the similarity between these costums and their relation to the
conduct expected of combatants and the need to respect non-combatants.

Traditional Human Rights manuals cite as their basis the principles of military necessity,
humane treatment and decency, and if this latter criteria seems out of place in the modern
world, it is important in order to understand the origin and nature of Human Rights.



The second point is that Human Rights evolved at a time when the use of force was not
an illegal political tool, but rather it was interpreted in accordance with the ideological
parameters of Christianity.

This highlights the important role that the Catholic Church’s Just War doctrine played in
the establishment of Law in Europe.

That state of confusion with regard to moral and religious norms continued until the
appearance of the Lieber Code in 1863, during the American War of Secession, when
important changes began to take place. For example, two basic norms of International
Humanitarian Rights, such as the protection of civilians and the proper treatment of
prisoners of war, are considered in a series of articles.

It is recognized that life, property and the honor of unarmed civilians should be respected
to the degree permitted by the exigencies of war; the protection of hospitals should also
be considered.

The laws of decency that I mentioned earlier also appear in the Lieber Code.

The chapter on occupied territories covers the aggressive activity in which an occupier
may engage, particularly the collection of taxes and so forth, but it clearly points out the
types of abuses that are prohibited.

“... Any unrestrained violence against persons in the invaded country, any destruction of
property not ordered by an authorized official, any robbery, looting or plundering, this
also includes after a place is taken by force, any violation, wounding, mutilation or
killing of these inhabitants, are prohibited under the pain of death or other punishment
equal to the severity of the crime...”.

“... A soldier, officer or individual who commits similar acts of violence and who
disobeys a superior who orders him to abstain therefrom may be legally put to death in
situ by that superior officer...”.

The Lieber Code was considered at that time to be the general reflection of international
custom.

However, not until the end of the XIX Century, as a result of humanitarian concerns of
the time and for the purpose of protecting mankind from the sufferings and destructions
of war, did development of the Law of War or “Jus in bellum” begin.

By the end of World War I, the Versailles Treaty of June 28, 1919, established the right
of allied powers to bring to trial and punish individuals responsible for violations of the
laws and customs of war.

The unfavorable results of the Versailles Treaty brought about the establishment of a
provision, in article 30 of the Geneva Convention of 1929, that began to outline criminal



[

responsibility, stating that: “... At the request of one faction, an investigation shall be
conducted into the activities of the parties involved, covering all alleged violations of the
Convention; once the violation is proven, the factions will cease and desist as soon as
possible...”

For the first time things were headed in this direction, inasmuch as the Hague
Conventions of 1899 and 1907, and the Geneva Convention of 1929, regarding the proper
treatment of prisoners of war, contained no provisions dealing with the punishment of
individuals who violated these norms.

After World War II, a renewed ideological International Law movement was initiated,
based on the fact that it was necessary to try authorities, military commands and officials
of defeated powers found to be in serious violation of the laws of war.

At these trials both the traditional responsibility of the States and the personal
responsibility of the individuals were to be taken into account.

The Nuremberg trials, and to a lesser degree the Tokyo trials, ended in numerous verdicts
that contributed immeasurably to the development of jurisprudence regarding individual
criminal responsibility, marking the beginning of a gradual process of precise formulation
and consolidation of principlas and norms of International Law.

While the defense of those tried at Nuremberg was based on the exclusive responsibility
of the States, the principle of proper obedience was not accepted and penalties were
imposed based on the personal responsibility of the accused. These convictions
established a new legal doctrine that remains in effect today. Unfortunately, the facts do
not demonstrate that the most valuable concepts of the law of war come precisely from a
history of the abuses of the law of war.

The aforementioned individual criminal responsibility requires that all military personnel,
-who in the past were only required to comply with national norms-, today be personally
responsible for familiarizing themselves with the international instruments that apply in
armed conflict. The probability of violating International Humanitarian Law acquires
greater dimensions when there is incompetent leadership, when troops are poorly trained
or lack discipline, and when orders or missions are not clear.

This is the core of all problems regarding violations of the law of war, and has been
learned at the expense of a legacy of objectionable actions of the past.

The lessons learned teach us that the most frequent causes of Human Rights violations
come from the inability to exercise leadership and the lack of proper training.

When military units have incompetent leadership they invariably have problems with the
Laws of War.



One must also remember that troops fight the way they train. If they are poorly trained
and lack discipline, they will not be able to fight effectively, and much less to do so in
accordance with the law.

The old adage “The harder you train the easier you fare in combat” must be reworded to
something like, “The harder you train the easier you fare in combat, and learning the
legal principles will make combat easier under the law.”

The above is directly linked to the event for which we are gathered here today, inasmuch
as being properly trained as instructors is a prescription for the proper education and
training of military personnel in the laws of war.

And here we witness the important initiative of this Institute to offer the Instructor
Training Course in which members of the armed forces, security forces and civilians of
the continent are trained in the conduct and doctrine of human rights and international
humanitarian Jaw.

Graduates, I wish you much success in your professional careers in your respective
countries, and encourage you to use the ethical principles inherent in graduates of this
Institute as a guide in the performance of your duties.

Many Thanks.






HOW NON-GOVERNMENTAL ORGANIZATIONS (NGO) OPERATE WHEN
CONDUCTING THEIR MISSIONS.
HOW ORGANIZATIONS CAN HELP A COUNTRY AND HOW
GOVERNMENTS CAN WORK WITH THEM AND NOT AGAINST THEM.
Presentation by Dr. Ramén B. Martinez Portorreal

In the area of human rights, the first consideration is the transparency of the language. It
is imperative to identify things in a precise fashion in such a way that any presentation
and concept can be understood. This makes topics easier to grasp and stimulates the

participation of those involved.

NGO’s are established on the fringe of government organizations. NGO’s exist as

legitimate interests in society.

NGOs are not anti-government
NGOs are not pro-government

~ NGOs are not anti-opposition

NGOs are not pro-opposition

Falling into one of these four categories would be a mistake and would serve to indicate
the subsequent failure of the work conducted by an NGO.
A NON-GOVERNMENTAL ORGANIZATION IS:

= An accepted organization of civilian society.

[ | An authentic group whose objective is to defend a legitimate
cause.

E The organized expression of a democratic society. Dictatorial

governments do not allow NGO’s. They are the legitimate
outgrowth of the democratic process. Their very existence is
evidence of democracy.

E A meeting of supporters in search of a solution to a problem

directly affecting a community.



A small-scale democratic movement where the mechanics of
democracy are the tools that are utilized. Individual participation

is only useful if it reflects the sentiments of the group as a whole.

CHARACTERISTICS OF NGO's

O

Essentially democratic.

Truly representative.

Structurally open.

Formally legitimate.

Possessing clear and transparent objectives. Directly tied to the
needs of the group that established the organization.

Developing programs based on its objectives.

A school of democratic involvement, not small cells of dictators
and manipulators.

Apolitical and equidistant from political groups, because these
bave other short- and long-term objectives. They are not anti-
partisan, because if they were, a tendency would develop to replace
them if they exhibited a weakness or inefficiency in performing
their political functions.

Possessing natural transitory leadership, inasmuch as the existence
of NGO's 1s directly related to the objectives they desire to
achieve. When leadership is consolidated in the inner recesses of a
NGO for the purpose of obtaining results, a vicious circle is
created. Results should be directly tied to the desired outcome and
the effort to consolidate the objectives.

Possessing clear principles of solidarity. Their activity becomes
part of the other activities of society and of other equivalent sectors
that pursue complementary goals and objectives within the same
social, political, economic, cultural, as well as, local. provincial,

state, and national framework.



--They are not the center of the universe or the world; they are part of the
universe of society where they are developed and comprise a chain of

fundamentally solidary human relationships.

Ideologically independent from unilateral interests. If NGO’s are of a religious
nature, they should be ecumenical and reject all sectarian fundamentalism. They
should show respect to those who hold different religious beliefs. Essentially
religious societies are not essentially democratic—but abiding by democratic

principles is the ideal.

HOW DO NGO’s OPERATE?

NGO’s should have a clear set of activities and goals to develop their operational

plans.
--Short-range goals
--Long-range goals
--Strategic goals

Without clear objectives, they cannot develop concrete plans.

Attainable goals are possible to achieve. This does mean they will be easy to

achieve.

The pursuit of the objectives of the organization becomes part of its reason for
existence. If it loses sight of its goals, it will not know what its mission is nor be

able to develop its plans.

NGO’s AND THEIR WORK WITH WITHIN THE COUNTRY

First and foremost, NGO’s do not seek to replace the legitimately established

government.



They are not camouflaged political groups of an innocuous civilian society whose

objective is to replace democratically elected authorities.

The principle of governmental cooperation should be made very clear--“not so
close that it burns but not so far that it does not illuminate.” Mutual respect is
imperative in establishing a foundation of trust.

--NGO’s do not desire to eliminate the government:

--Governments do not desire to defeat NGO’s.

No economic support from the government to NGO’s.

No request for resources from the State for the exclusive use of NGO’s.
Transparency in participating with governmental bodies. Generally, governments
try to buy off NGO leaders and officials in order to justify their actions in certain
areas. If the Government wants to conduct a certain activity in a particular area of
society, it should use its own mechanisms to accomplish it. If such mechanisms
are nonexistent, these should be implemented based on the NGO’s. Once these
mechanisms are in place, allow government action to be channeled through
NGO’s. To accomplish this, work should be done based on the “vision of the
State, “ and not only the Government, inasmuch as the Government and the
NGO’s are temporary and the State is permanent.

The important thing is what remains. In Latin America, we have invesied
millions of dollars in temporary projects that seem to wane in importance over
time, and we have seen very few resources allotted to the institutions of the State.
We have become more concerned with strengthening governments than creating

irreversible government situations.

WHAT SHOULD GOVERNMENTS EXPECT FROM NGO’S?

--Unbiased participation without seeking political gains.

--Democratically based criticism of government agencies.



--Example of ethical conduct in the handling of public monies.
--Identification of social ills in order to help alleviate them.
--Audits of governmental activities.

--New programs put in place in local communities.

--Effective control of campaign promises.

--Daily assessment of governmental agencies.

WHAT SHOULD NGO’S EXPECT FROM GOVERNMENTS?

--Legitimate origin.

--Transparency in their decisions.

--Ethical administration of public funds.

--Enforcement of the standards set forth in the Constitution.

--Commitment to justice: Zero Impunity.

--Respect for civilian society, freedom, societal evolution, etc.
--Strengthening of the democratic system.

--Stable programs to deal with the main issues affecting the country, with the
participation of the affected sectors.

--Democratic governance and departure from state-sponsored authoritarianism.






Julio Ocampo
Judge Advocate, U.S. Air Force

SEARCH AND SEIZURE
1. INTRODUCTION

The fourth Amendment of the United States Constitution is one of the
cornerstones of American liberty. It guarantees each citizen the right to be free from
unwarranted police action. The Fourth Amendment reads: -

"The right of the people to be secure in their persons, houses, papers and
effects, against unreasonable searches and seizures, shall not be violated, and no
warrants shall issue, but upon probable cause, supported by oath or affirmation,
and particularly describing the place to be searched, and the persons or thlngs to
be seized."

What the Fourth Amendment requires, according to the U.S. Supreme Court is
that all searches by the police be reasonable and that most police searches be undertaken
only after a court-approved warrant has been obtained.

The Supreme Court has said that, as a general rule, any search conducted without

a warrant is unreasonable and therefore prohibited. This Search and Seizure lesson will
discuss the exceptions to the warrant rule that courts have carved out in order to enable
the police to conduct warrantless searches and yet comply with the requirements of the
Fourth Amendment. The exceptions discussed in this lesson are critical to the police.
Whenever the police conduct a search without a warrant, or seize a person or property
without a warrant, the burden is on them to prove that it was a valid seizure. The police
officer must convince the judge that their actions fit within one or more of the search-
warrant exceptions, or the evidence will not be admitted.

The search warrant exceptions discussed in this lesson include: the emergency
exception; the plain view exception; the automobile exception; the inventory exception;
the search incidental to an arrest exception (including emergency and hot pursuit
situations) and the consent exception.

11. THE EMERGENCY EXCEPTION
A. The Exception Defined:

Police act daily to save lives and to prevent physical injury under a wide variety of
urgent circumstances. The courts have long recognized the need for the police to be able
to act freely in such "emergency"” circumstances. Where a true emergency exists - where
quick police action is needed to protect lives - the police can search without a warrant.



There are three elements that must be satisfied before the police can rely on the
emergency exception to conduct a warrantless search:

1) There must be reasonable grounds to believe an emergency exists;

2) The search must be confined to the area where the emergency is believed to
exist;

3) The purpose of the search must be to "cure” the emergency and not to seize
evidence.

This emergency exception is most commonly applied in cases where the police
respond to render assistance rather than to arrest or search for evidence. For
example, when the police respond to calls for help, or to a report of shots fired, or
to a report of a lost child, they may search for the victim or the perpetrator
without delaying to obtain a search warrant. The reason is that their failure to act
quickly could cause injury or death. If during the course of responding to and
correcting the emergency, you uncover and seize contraband and evidence it is
admissible.

In relying in the emergency exception, it 1s crucial that the police adhere
to the three elements described above. The first element - that the police have
reasonable grounds to believe that an emergency exists - is only satisfied if the
reasonable believe is based on articulable facts rather than mere subjective
feelings or hunches. The police must be able to state sensible reasons why they
believed an emergency existed. For example in a leading New York Case under
emergency exception, a maid in a Manhattan hotel had been missing for hours
when police began a room - to - room search at the urging of the hotel
management. The police did not know if she was a crime victim but only that she
was missing under mysterious circumstances.

In this same case, the second element was satisfied when the officers
began their search in the area in the hotel where the maid was last seen. This
requirement that there be a direct relationship between the area searched and the
emergency provides an important safeguard designed to limit police abuse of the
emergency exception. For example, the courts are not likely to tolerate a police
officers claim that because he heard calls for help coming from a particular house,
he was justified in searching other houses nearby. If the emergency is clearly
emanating from or confined to a particular location then the scope of the
emergency search must be confined to that location only.

Finally. in the case of the missing maid, the third element was satisfied
because the police were motivated only by a reasonable concern for the maid's
safety. When she was found murdered in the hotel room of the defendant after a
warrantless search, the search was upheld by the courts under the emergency
exception.



This emergency exception can apply to any situation where the police
reasonably believe people's lives are endangered not just criminal incidents. For
example, an emergency search might be necessary when responding to a gas leak,
a fire, a building collapse, or a report of dangerous explosives or toxic substances.

If, during an emergency search, you uncover contraband or evidence, it can be
seized and will be admissible in court.

III. THE PLAIN VIEW EXCEPTION:

A: The Exception Defined:

The plain view doctrine, simply stated, is as follows: if a police officer sees
contraband or evidence of criminal activity while he is in a place he has a right to be, and
the officer did not expect to see such contraband or evidence, the officer may
immediately size those items without obtaining a search warrant.

B: Restrictions on the Plain View Rule;

The plain view doctrine, according to the U.S. Supreme Court, is subject to the
following restrictions:

1) The police must legitimately be in a position to see the object or
evidence in order for this seizure to be permissible. For example, if an officer
who is invited into a premise in connection with a medical aid case observes
contraband in plain view, he may seize it immediately. Automobile stops
constitute a large bulk of “plain view” cases. An automobile may be stopped on a
public highway if a police officer stops the vehicle pursuit to a uniform, non
arbitrary procedure, or reasonable suspects a violation of the traffic laws, or
reasonable suspects that the occupants of the vehicle have been, are now or are
about to engage in unlawful conduct. If during the course of such a stop, the
officer observes evidence in the vehicle, he may seize it within his “plain view”
since he has a legal right to be where he is at the time of the seizure period.

2) The officer must discover the incriminating evidence “inadvertently”
inadvertently means be chance. It means that the police did not expect to come
across the evidence or were surprised by the discovery of the evidence.

3) It must be “immediately apparent” to the police that the items that they
observed are evidence of a crime of contraband. Objects which do not appear to
be evidence or contraband, and which can be linked to a crime only after further
investigation, are not seizeable under the “plain view” rule. The purpose of this
requirement is to prevent police from rummaging when they have no authority to
search.



The requirements that the incriminating nature of the items be
“immediately apparent” to the police officer does not mean that the officer
“know” with certainty that the items are contraband or evidence of a crime before
he can seize them. Rather, it is sufficient that what he sees gives him probably
cause to believe that the items spotted are incriminating evidence. For example,
narcotics are frequently packaged in small party balloons knotted near the tip. In
a U.S. Supreme Court case, an experienced police officer, during a routine car
stop, spotted several balloons knotted in such a manner in plain view inside the
car. His seizures of the balloon, which in fact contained narcotic, was upheld by
the Supreme Court because the officer had probable cause to believe, based on
their distinctive shape and character, that the balloons contained contraband.

The element of inadvertent sighting is strictly construed by the courts. So
it the police plan to seize an object and then deliberately engage in an activity that
they know will lead them to a sighting of that item, they cannot rely on that plain
view exception to seize it, because the sighting was not inadvertent, but planned.
Probable cause to believe that evidence or contraband is in a special location
precludes and inadvertent observation under the plain view doctrine. The officers
must have a search warrant, or another warrant exception, to seize the evidence.
For example, if the police enter the home to aid a heart attack victim and
unexpectedly see narcotics in plain view, they can seize the drugs under this
exception. However, if they have a hunch that narcotics are inside and use some
trick or pretext to enter a home, even if they find drugs in open view, they cannot
be seized under the plain view exception because the search and seizure was
planned rather than inadvertent or by chance.

IV. AUTOMOBILE EXCEPTION.
A. Exception Defined:

The fourth Amendment protects people an their reasonable expectations of
privacy. The automobile exception to the Fourth Amendment's search - warrant
requirement is premised on the fact that someone who drives in a car has a
diminished expectation of privacy. Courts rationalize that cars are primarily a means
of transportation and not repositories of property, that contents of vehicles are often in
plain view, and that autos are subject to extensive regulations.

It is this diminished expectation of privacy, coupled with the inherent mobility of
the automobile. that make it subject to warrantless police searches were there 1s
probable cause to believe the car contains contraband or evidence.

The automobile exception can be stated a s follows: were a police officer has
probable cause to believe that a motor vehicle contains evidence or contraband, and
that motor vehicle is legitimately stopped on a public street, the entire vehicle may be
searched without a warrant, including the trunk, glove compartment and any
containers found within the vehicle.



The inherent mobility of an automobile creates an exigency, say the courts, which
justifies a search without a warrant. Cars parked at the curb on a public street are,
absent any facts to the contrary, considered mobile.

Once a vehicle is reduced to custody under the automobile exception, it may be
removed to another location, such as the police station, if necessary to properly
conduct the search.

The automobile exception even applies to a motor home if the motor home
is readily moveable and is legitimately stopped on a public roadway or parked in a
public place. ’

B. Scope of the Search Under the Automobile Exéeption:

The scope of a warrantless search of an automobile is defined by the
object of the search.. Although all areas of a vehicle. Including the trunk, glove
compartment and even the engine block, can potentially be searched under the
exception, the area searched much be able to contain the object the police have
probably cause to believe is in the vehicle. For example, an officer looking for a
stolen lawnmower cannot look in the glove compartment or ashtray. On the other
hand, if the officer has probably cause to believe the car contains narcotics, or
stolen jewelry, or gambling receipts, then any area of the car can be searched,
including the smallest areas, because these items can be hidden anywhere.

C. Searching Containers Under the Automobile Exception:

Generally, any container found within the vehicle can be searchedif the
item you have probably cause to believe is inside the car is small enough to fit
within the container. Under this ruie, “container’ includes items such as
pocketbooks, briefcases, luggage and duffel bags. Also included is clothing not
wormn by an occupant but placed within the passenger compartment or trunk. The
pockets or recesses of such clothing cannot be searched uniess the police have
probably cause to believe the evidence is inside the car and could fit within the
clothing.

While this automobile exceptions is a significant tool in modern police
work, it cannot be used as a pretext to search all containers. Most containers,
such as handbags and luggage eventualiv are placed inside a car. If the police
have probably cause to believe a suitcase contains narcotics before it is placed in a
car, the automobile exception does not allow the police to open it. The
automobile exception allows the police to seize the container, but to search it, you
must still obtain a warrant. This is an unusual area of the law where the police ban
benefit from having less information. If the police only have probably cause to
believe that a vehicle contains contraband. but their information is not specific as
to where in the vehicle it is hidden, they may search any container in the car,



whether locked or unlocked, that might contain the contraband. However, if their
knowledge is more precise —if they know, for example, that a suitcase contains
narcotics before it is put in a car- they may still search the car for the suitcase and
seize it under the automobile exception, but they need a warrant to open it.

V. Inventory
A. Exception Defined:

When property lawfully comes into the custody of the police, it must be
safeguarded and protected from loss of damage. To properly do this, the courts
recognize that the police must be allowed to search the property they are supposed
to protect. So the inventory constitutes a well-defined exception to the Fourth
Amendment’s warrant requirement. The justification for an inventory does not
rest on probably cause, and the absences of the warrant is immaterial to the
reasonableness of the inventory search.

The critical rule police must follow is utilizing the inventory is that they
only do so pursuant to their police department procedures. The inventory can
never be used as a sham or excuse to look for evidence when probably cause to
search is lacking. The best measure of whether the office engaged in a valid
inventory is whether it was performed under the rules of his own department
regarding safeguarding valuable property. If the inventory is found to be
subterfuge to conduct an otherwise illegal search, the fruits of that search will be
suppressed.

According to the courts, there are a range of governmental interests that
support the inventory process in both arrest and non-arrest situations where
valuable property comes into police possession:

1) An inventory protects the arrestee’s property from loss or theft while it
is in police custody.

2) It protects the police from false claims regarding the contents of a
container if, upon its return, the defendant or owner alleges some of all of the
contents are missing.

3) It safeguards against the careless handling and possible damage of the
contents of the container by alerting the police as to its nature so that proper
handing and storage procedures may be employed.

4) Inspection of the contents of an inventoried container may also assist
the police in ascertaining or verifying the arrestee’s or owner’s identity.

5) Most importantly, the inventory protects the police and the public from
dangerous instrumentalities such as explosive, firearms, hazardous material,



perishables, etc., which can be concealed in innocent looking articles. This last
fact is particularly is significant in light of modern proliferation of terrorism and
other violent conduct in our society.

B: The Inventory of Locked Containers:

The rationale that best supports the inventory search is the protection of
property. So it makes no legal sense to open a locked container, such as a
briefcase. If it must destroy in order to inventory it. Since no police officer wants
to put an object into a storage container with unknown contents, how can they
safeguard such a container without endangering themselves of fellow officers?
Possible solutions include the following:

1) Find a key or defeat the lock in some other manner.

2) If the container can be opened by causing minimal damage while still
preserving the overall value of the container/property then it can be
opened.

3) If the owner is identified and can be contacted, consent should be to
obtained from the owner to open the container.

4) If the property belongs to an arrested person, and the above methods
cannot suffice, a friend or relative of the arrested person can be called to claim the
property on his behalf rather than placing it in police storage while the defendant
1s 1n jail or court.

VI. Search Incident to Arrest:
A: Exception Defined:

The rational for conducting a search incidental to an arrest is threefold.
First, to prevent the arrestee from securing a weapon or object that may endanger
the safety of the police or public. Second, to prevent the arrestee from acquiring
any object that might provide a means of escape. Lastly, to prevent the arrestee’s
concealment or destruction of evidence.

Evidence uncovered during a search incident to an arrest will be
admissible if the underlying arrest was made upon probably cause. However,
even if the arrest is based on probably cause, courts wili suppress evidence
obtained during a search incident to an arrest if the arrest was merely a pretext to
conduct the search. Thus, if a person is not issued a summons for a traffic
infraction but 1s summarily arrested merely so a search incident to an arrest can be
conducted, any evidence found during that search will be suppressed.



The search incident to an arrest should occur at the arrest site, immediately
after the arrest. If that is not possible, then the search should be conducted
immediately after arrival at the location where the arrestee will be processed.
Under certain circumstances the search of the person may be conducted hours
after the arrest, provided a valid reason exists for the delay.

The scope of a search incident to an arrest depends upon may factors. The
arrestee’s clothing and containers concealed in his clothing may always be
searched. A container is defined as any object capable of holding another object
period. Common examples of containers which are concealed in clothing include:
wallets, cigarette cases, pillboxes, and bottles. This search is automated in every
arrest situation. The officer need not suspect that weﬁpons, contraband, or
evidence will be found.

This so-called “grabbable/lungeable” area is also within the scope of a search
performed incident to an arrest. This is the area within which a suspect may secure a
weapon or means of escape, or hide, remove or destroy evidence, the size of this area
depends upon the physical characteristics of the arrestee and will differ with each arrest
situation. The lungeable area includes area underneath tables, beds, and chairs, as well as
inside of closets, desks, cabinets, etc.

This lungeable area should be searched immediately after the arrest. A short delay
is permissible if necessary to protect the officers or other involved from danger period.

Containers carried by the arrestee at the time of arrest may always be seized
contemporaneously with the arrest. In order to search a container seized in this manner, a
police officer needs either a search warrant or a reasonable belief that the container
contains:

1) A weapon:

2) A means of escape;

3) Evidence which could have been hidden, destroyed or removed in the
moments before the arrest.

The rationale for this search is to prevent the defendant from gaining access to a
weapon, a means of escape, or destroying evidence.

Factors which may cause a police officer to form a reasonable belief that a
container holds such items include:

1) The nature of shape of the container. For example, the fact that the
container is a rifle case gives rise to a reasonable belief that the
container holds a weapon;

2) The conduct or statement of the subject creates a reasonable belief that
the container holds a weapon, evidence, or means of escape;



3) Evidence found during a search incident to an arrest of the suspect’s
person causes a reasonable belief that the container holds evidence,
weapons or means of escape. For example, the arrested person has
bullets in his pocket of is wearing a bullet proof vest; or,

4) Any other circumstances or information that leads a police officer to
form such a reasonable belief.

As long as the reasonable belief standard 1s met, the container may be

searched, despite the fact that the suspect is handcuffed and the container is in the
exclusive control of the police.

When searching a container, the search should be conducted at the arrest
site, immediately after the arrest, and in the presencé of the arrestee. However, the
search may be conducted a short time after arrest at a private and secure location
near the arrest site if it will avoid danger to the public or the police.

VII. Consent:
A. Consent Search Defined:

If an individual freely and voluntarily consents to a search, the search 1s
constitutionally permissible. Neither probable cause nor a search warrant 1s
required to conduct the search.

Consent to a search is a waiver of constitutional rights, and the court
places a heavy burden upon the prosecution prove that the consent was voluntary.
This burden based on the assumption that no one waives a constitutional right
voluntarily. The voluntariness of the consent is determined after an examination
of all the circumstances surrounding the giving of consent. Several factors are
considered when making this "totality of the circumstance" determination:

(a) Background of the person consenting. If the person consenting has a
criminal history or a background of prior dealings with the police, he
is less likely to be intimidated into consenting than an individual who
has not had prior dealings with the police;

(b) Age and intelligence of person consenting;

(c) Did the police use coercion or threats to obtain the consent? If so, the
consent cannot be voluntary;

(d) The length of the police officer's contact with the person giving
consent:

(e) Is the person under arrest? If an individual has been arrested, he is
more likely to be intimidated and therefore his consent is less likely to be
voluntary. Consent searches should be avoided if possible when a person
1s under arrest;



(f) Is the person cooperative with the police? An individual who is
uncooperative during a police encounter is not likely to consent
voluntarily to a search;

g) Was the person advised of his rights to refuse consent? The courts
have held that the police are not obligated to advise a suspect that he has
the right to refuse consent. However, if the police do so advise the suspect,
it will be easier to prove that the consent was voluntary.

B. Third Party Consent:

A third party who is ultimately in control of the area to be searched, or
who has joint access and control over that area, may consent to a search. Thus, a
wife with access and control over her husband's night table may consent to the
search of the night table. Such a search is valid even in the face of a direction by
the suspect not to search. Once a joint occupant consents, the consent is valid until
the consenter revokes it.

The following categories represent the most common third party consent
scenarios. In each case the level of the consenter's control over the area to be
searched is the most important consideration:

(a)Husband/Wife - A spouse may consent to the search of any property of
which there is joint control. This applies to "common-law marriages" as
well as legal marriages.

“(b) Parent/Child - A parent can generally consent to a search of the part of
the premise occupied by a minor child. But, a young child would generally
not have the authority to consent to a search of the family residence. Older
children may consent if they have joint access and control over the area in
question.

(c) Hotel/Guest - Hotel personnel cannot consent to the search of a room
registered to a guest who is up to date in his rent payments. The hotel's
right to enter rooms for cleaning or repair does not authorize entry for any
unrelated purpose. However, if a guest does not pay his bill and hotel
personnel are preparing to clear: the room for reuse, then the management
may consent to a search of the room.

(d) Boyfriend/Girlfriend - it is not necessary that the consenter be a full
time resident of the place to be searched. If the consenter has keys, and is
free to come and go as he/she pleases, their consent will be sufficient to
sustain the search.

VIII. CONCLUSION

A search warrant is a court order which directs the search of a designated person,
premises. or vehicle for the purpose of sizing designated property. The Fourth
Amendment states that a warrant may only beissued upon a showing of probable cause,



and the Supreme Court has held that most warrantless searches are unreasonable and
therefore unconstitutional.

The courts however have recognized that there are several exceptions to the
warrant requirement. The doctrine of "plain view" allows police officers, under certain
circumstances, to confiscate evidence or contraband without a warrant. Warrantless
searches of an individual's person’s and belongings are also permitted when conducted
contemporaneously with a lawful arrest. This are of the law is complex and often times
presents some of the most difficult questions in all of constitutional law.
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