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Down Is Not Always Out:

An Infantry Leader’s Guide to Persons
Hors De Combat Under the Law of War

MAJ MATT D. MONTAZZOLI

“After | fired the first two shots, the man sat up 12
meters directly in front of me, swinging a machine gun in
our direction. | released four more rounds, sending them
into his chest. McCauley opened up just after me, firing
his pistol, while Tayo simultaneously shot the man in the
thigh. At that point, the man either fell back into his hole
or ducked down into his position. We couldn’t be sure, so
we kept firing to keep his head down. | wasn'’t taking any
chances.

It wasn’t but a few seconds before Ray came tearing
in from the right ... ‘Cease Fire!’ Ray yelled, and as | did,
| also grabbed McCauley’s pistol to make sure he did the
same. Ray briefly halted, aimed, and fired three shots from
his carbine. Then he yelled, ‘Clear!”"

in modern combat operations. By pausing, aiming at,

and engaging a downed enemy, were the Soldiers
conducting a lawful attack or committing a war crime?2 Were
their actions in accordance with Army training, and how can
leaders ensure their Soldiers have the confidence to operate
in accordance with the law of war while maintaining lethality?3
(Note: | do not intend to cast aspersions or second-guess the
actions of these Soldiers, but merely employ this situation
to illustrate the potential complexity and ambiguity inherent
in combat. See end notes for more information.) The goal
of this article is to equip infantry leaders with the knowledge
required to train their Soldiers to make confident, split-second
decisions in combat. While this article is not a substitute for
legal advice from a unit's servicing judge advocate, it will
provide basic information, dispel common myths, and serve
as a starting point for leaders who want to improve training
for their unit or conduct deeper research.*

The situation above illustrates a “gray area” inherent

The American military complies with the law of war during
all armed conflicts and carries out all military operations
consistent with the law of war's fundamental principles
and rules, which include the principles of military necessity,
humanity, distinction, proportionality, and honor.®> The law of
war principle of distinction, sometimes called discrimination,
requires Soldiers to distinguish lawful targets from persons
protected from attack.® Unless theater policy or rules of
engagement (ROE) require it, under the law of war Soldiers
do not need to wait for an enemy to exhibit hostile intent or
commit a hostile act when conducting status-based targeting
— they may attack and kill enemy troops on sight.” Enemy
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troops are lawful targets because of their status as members
of an armed force or organized armed group and may be
attacked unless their status changes to grant them protection.®
Persons receiving protection include civilians but also include
enemies classified as hors de combat. Hors de combat is the
French term used in international treaties to mean an enemy
who is out of the fight due to wounds, surrender, or capture.®
Persons who are out of combat are protected from further
attack, even if they are a member of enemy armed forces.°
In addition to distinction, the principles of military necessity
and humanity also prohibit engaging enemies who are out of
the fight, as attacking them serves no valid military purpose
and their suffering would therefore be unnecessary.

Army doctrine specifically identifies “wounded personnel
who are out of combat” as no longer being lawful targets,
and Soldiers are trained not to engage enemies once those
enemies are out of the fight.’> This requirement applies
throughout the range of military operations including large-
scale combat operations and stability operations, and it may
not be rescinded by policy or ROE because it is an obligation
imposed by the law of war.®® It applies to all enemies, from
uniformed enemy soldiers to terrorist fighters.* However, not
all wounded personnel are automatically out of combat.®

An enemy who is out of the fight is protected and cannot
be attacked or reengaged, but whether an enemy is out of
the fight is not always immediately obvious. An enemy who
is wounded is not automatically out of the fight. Wounded
combatants can continue to fight, and the tactic of “playing
dead” is common in the current operating environment.16-7
There are three factors that are required for an enemy to be
considered out of combat due to wounds:

1) He must be wounded,;

2) The wound must make him incapable of defending
himself; and

3) He must abstain from any hostile act and may not
attempt to escape.'®

As a general rule, once a Soldier is reasonably certain
that an enemy is a lawful target, that person remains a lawful
target until the Soldier is convinced the enemy is out of the
fight.’® The applicable standard for determining whether an
enemy is out of the fight is “common sense and good faith.”®
Lying still on the ground is insufficient to determine that a
target has fallen out of the fight, especially if an individual’'s
hands are not visible or there is reason to believe he may



be wearing a suicide vest. Also, the mere appearance of
visible wounds is probably not enough, unless the nature of
those wounds makes it clear the person is unable to defend
himself or continue to fight. Clear indicators an enemy is out
of combat include decapitation or an amount of pooling blood
that makes it plain and obvious the enemy’s wounds were
mortal. If a Soldier is not convinced an enemy is out of the
fight, that enemy continues to be a lawful target and can be
attacked; however, the practice of automatic, indiscriminate
attacks on downed enemies to include a technique or
standard procedure of firing “security rounds,” “double-taps,”
or “death checks” would be unlawful. Soldiers can employ
controlled pair techniques so long as they discriminate and
only engage individual targets after they make a good faith
determination that those specific targets remain in the fight.*

Units must review and train standard operating procedures
or techniques to ensure they do not train Soldiers to engage
all downed enemy as they clear an objective, including those
who are obviously out of combat.?? A unit risks unlawful
engagements if techniques are applied indiscriminately to all
downed enemy without regard to the specific circumstances.
Soldiers may lawfully engage targets if they are not convinced
the targets are out of the fight, but they should be trained
not to attack individuals they believe are out of the fight with
indiscriminate “death checks,” to include individuals who are
obviously dead.? If the circumstances cause a Soldier to be
reasonably certain an individual is an enemy but the Soldier
is not reasonably convinced that enemy is out of the fight,
that enemy remains a lawful target.?*

Context is important, but there is no military necessity
exception to the prohibition on deliberately targeting enemies
out of the fight. The possibility of a theoretical, general threat
is insufficient — Soldiers must have a good faith belief that
each specific enemy may not be out of the fight to engage
that specific enemy.? There is no requirement to provide an
enemy with the opportunity to surrender before attacking
him, but if viable surrender is offered it must be accepted.?®
Soldiers must understand that the presence of an enemy out
of the fight does not furnish a “protective bubble” or “human
shield” for other enemy who remain in the fight. Soldiers
can engage the remaining enemy so long as their target
is not the individual who is out of the fight, and so long as
they take feasible precautions to avoid attacking the enemy
who is out of combat.?” Feasible precautions does not mean
weapon effects are not permitted to impact the enemy out
of the fight, just that the enemy who is out of the fight may
not be targeted for direct attack and that the attacker must
use practicable precautions to avoid effects on him.?® For
example, if Soldiers attacking an enemy bunker shoot an
enemy who falls inside the bunker and the Soldiers are
convinced that particular enemy fighter is out of combat,
but other enemy fighters continue to engage the Soldiers
from the same bunker, the Soldiers could employ direct
fire, fragmentation grenades, a recoilless rifle, or close air
support to silence the bunker, as the target of their attack is
the enemy fighters who remain in the fight. Soldiers should
take feasible precautions to reduce effects on the individual

Paratroopers assigned to the 173rd Airborne Brigade approach
fallen enemy role players during a simulated ambush scenario at
Dandolo Range in Pordenone, Italy, on 18 January |2018.



PROFESSIONAL FORUM

who is out of combat, but his presence does not prevent
them from winning the fight and he is not considered a
civilian for proportionality purposes.?®

Units should avoid standard operating procedures or
techniques that tie the authority to reengage the enemy to
a location on the objective or other administrative control
measure. The calling of a “cease fire” or reaching a limit of
advance (LOA) is not legally significant. A LOA is a control
measure used to control the forward progress of an attack.*°
For dismounted formations, the LOA can be a designated
linear terrain feature such as a road, but for small units it is
frequently an imaginary line located one bounding movement
past the last enemy position.®* A LOA is generally employed
in attacks such as ambushes. During an ambush, “an assault
is launched into the kill zone with heavy fire and violence to
complete destruction” of the enemy.®? Typically, an assault
element will clear through the kill zone to the LOA before
establishing local security and conducting actions on the
objective, such as searching enemy corpses.® The assault
element will be prepared to move across the kill zone using
individual movement techniques if there is return fire once
they begin to search, but otherwise move by bounding fire
teams, and should meter their violence of action to ensure
dominance but avoid overkill.** If an assault force is clearing
through an objective and observes an enemy lying on the
ground, without wounds that are clearly mortal and with a
weapon in reach, the members of the assault force could
make a good faith determination that he remained a lawful
target and could engage him to ensure he was killed or
rendered out of combat, including the use of a controlled pair
or other appropriate use of force. Regardless of the movement
technique employed, Soldiers must employ individual target
discrimination to determine whether downed enemy remain
lawful targets but must avoid engaging those who are out of
the fight.

Techniques that tie engagement decisions to proximity to
the LOA or that falsely suggest all engagements are lawful
so long as the shooter has not assaulted past the enemy’s
location are counterproductive, as the enemy’s location in
relation to the LOA and whether the assault element has
moved past the enemy are not legally significant. The key
is making informed, individual decisions about whether or
not an enemy is out of the battle. Incorporating vignettes and
scenarios into training are best practices for inculcating the
muscle memory and confidence necessary to make rapid,
lawful decisions in combat.

Another training technique is to involve the unit’s
servicing judge advocate or paralegal in conducting
mock investigations into hors de combat incidents as part
of planned training vignettes or incidents that develop
organically during training.®*® Many commanders recoil from
incorporating investigations into training in this manner,
lamenting that the military is already over-lawyered and
tends to investigate unnecessarily.*®* However, all U.S.
personnel are required to report alleged law of war violations,
and commanders are required to conduct an appropriate
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The key is making informed, individual
decisions about whether or not an enemy is
out of the battle. Incorporating vignettes and
scenarios into training are best practices
for inculcating the muscle memory and
confidence necessary to make rapid, lawful
decisions in combat.

investigation or inquiry into credible allegations of war
crimes.® Incorporating investigations as training injects has
the benefit of de-mystifying the investigative process for
Soldiers, as well as providing training for the legal team and
potential investigating officers from the unit. The conduct of
war crimes investigations is incorporated as a “best practice”
at the Army’s Combat Training Centers.*® Soldiers will gain an
understanding of the investigative process, and their faith that
they will be treated professionally and fairly will increase. In
particular, Soldiers will learn that investigations are designed
to protect them and the institution.*®

Under the so-called Rendulic Rule, the standard for a
war crimes investigation is whether actions were reasonable
under the conditions as they appeared at the time, taking into
account the split-second nature of decisions and the imperfect
information available during combat.”® Under international
law, the standard for determining whether a target is out of
the fight is whether, given the information available to the
attacker in the moment, the target “should be recognized by
a reasonable [person] as being hors de combat.”* Soldiers
will not be held criminally responsible for “a mere error in
judgment.™?

In a future characterized by compressed decision cycles
and reaction times, it is critical that Soldiers maintain
the confidence and legal maneuver space to operate in
accordance with the law of war while maximizing lethality.*®

Author’s Note

The views expressed in this article do not constitute legal
advice, nor do they reflect the views of the Department of
Defense, although | have attempted to harmonize the article
with existing DoD policy. Wherever possible, hyperlinks to
digital resources are provided to assist leaders in conducting
research and preparing training, although the pagination of
the electronic resources will not always match the article’s
pinpoint citations.
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