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@ One of the most unportant things an [nfaniry com-
& pany, battalion, o1 non-separate brigade commander can
do is to cultivate a good working relatonship with the

staff officers at higher headguarters. And nowhere is this

sort of relationship more important for hun than when he
must deal with military criminal law. Because he does not
normally have an attorney on his staff, he must turn to
@ the staff of a higher commander for legal advice and for

technical assistance in carrving out his criminal law
responsibilities.
When he does this, he creates a commander-atorney
relationship, which is probably unique among command
andistaff relationships. For the attarney, the effec-
. ym@ss f this relationship is central to the accomplish-
dnit-ofhis duties. For the commander, the relationship
ol ¢entral, but it is critical if he is to carry out his
o5t senigitive responsibilities.
_,,i\??,sf;gijl‘ia;sp‘ects of the commander-attorney relation-
:make it different from other command and staff
ps. One is the unusual extent of the direct, per-
tact between .(he attornéy — a subordipate
n-level staff — and commanders at
evéls, (How often does a company
amimander,-for ifstance, get (o speak with a division’s
blag @1
\tipther differetice is the nature of the staff work that
provi d by the legal officer, for the attorney brings a
@Tz @Kﬁow[édgﬁg_to‘the relationship that is ugually
ontside The commander’s training and experience.
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"LEGAL FRAMEWORK

Understanding the commander-attorney relationship
. begins with understanding its fegal and organizational
o framework. The legal framework is provided by the
) Uniform Code of Military Justice (UCMI) and by the
Manuai for Courts-Martial, whose provisions set out the
commanders' responsibilities as well as thosc of the at-
torneys who work for them.

Company commanders must inquire into possible
criminal misconduct, administer Article 15 punishment
when appropriate, and forward charges when trial by
court-martial appears appiopriate. They have the
authority to apprehend oftenders when they have prob-
able cause to believe an offense has been committed; they
may order searches of the property ol the soldiers who
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belong to their commands; they have overall responsibiti-
1y for maintaining law, order, and discipline within their
units.

In addition to these same responsibilities, battalion and
brigade commanders can convene summary and special
courts-martial and Article 32 investigations. It is their
duty also to provide command recommendations 1o the
general court-martial convening authority (usually the
division commander) concerning the disposition of bad
conduct discharge (BCD) special and general court-
martial cases, and discharges under Chapter 10, AR
635-200.

At company through brigade level, the law requires ljt-
tle judge advocate participation in criminal and
disciplinary procedure, although a judge advocate has to
review certain Article 15 appeals, and to participate in the
trial il a special court-martial is convened.

Military justice at these levels, though, has become in-
creasingly technical, and the procedures required tend to
change rapidly, For example, commanders often find i
useful to obtain the assistance of lawyers in determining
whether a search is legally appropriate, in drafting
specifications, in preparing the papers necessary for pre-
trial confinement, and in deciding whether to offer Arti-
cle 15 punishment. In addition, an Article 32 investiga-
tion, although normally conducted by an officer of the
compand, involves the participation of two or more at-
lorneys, one as a government representative.

Many of these requirements for a lawyer (o assist the
commander mirror the right of accused soldiers to have
legal counsel represent them. In reality, the commander
who is offering Article 15 punishment in a legally or fac-
tually complex situation often needs legal advice as much
as the accused soldier, who is guaranteed by regulation
the right to legal advice.

ORGANIZATION

To meet the increased need for legal services, legal
staffs have been expanded. A division's Office of the
Staff Judge Advocate (SJA), for instance, once consisted
of five attorneys and support personnel, but it now com-
monly consists of 15 to 25 judge advocates, depending on
local augmentation,

Recently, the defense counsel system has been re-
organized as the Army Trial Defense Service, an organiza-
tion outside the local chain of command and responsible
direcily to Department of the Army. By custom and
regulation, the division’s SJA is the legal advisor to the
commander on whose stall he serves, and to the com-
mand. Because he usually does not give legal advice
direcily to subordinate commanders, this task falls to his
own suboidinates within his office,

In Europe, for example, most general court-marial
Jurischictions have decentralized branch otfices, in effect
providing mini-SJA offices at the brigade and military
communey levels, The officers-in-charge (Q1C) of these
offices, judge advocate captiins or majors, are responst-

ble for advising the commanders within their areas. Sub-
units within an area may be the responsibility of par-
ticular atterneys in an office — if it is large enough to
have more than one — or the OIC may retain the *‘ad-
vice’ function.

At military installations in the United States, branch
legal offices are rare, but the job of advising subordinate
commanders is commonly delegated to particular judge
advocates within a post or division SJA office.

PRCBLEMS

If advice to commanders were the only service required
of military attorneys, the commander-attorney relation-
ship might be a simple one. But a significant amount of
authority sometimes is delegated to attorneys by higher
commanders, and unit regulations as well may require
commanders to consult with an attorney. An example of
this is the authority to approve pre-trial confinement,
which in some organizations is delegated to the SJA.
Another is the requirement that a commander inform his
servicing legal center when he places an individual on
restriction. Such a rule is actually useful in avoiding later
problems in court, even though it may seem an unwar-
ranted intrusion upon a command prerogative.

Much of this day-to-day involvement with the process-
ing of military justice actions takeés place before a case is
referred to court and before the attorney enters the case
as a duly appointed trial counsel. Sometimes this involve-
ment gives the attorney the ego-satisfying feeling of hav-
ing total responsibility for his cases and can bring him in-
to conflict with the commander. He may feel like a pro-
secutor, a military version of a civilian district attorney,
and often will actively seek to take control of the process-
ing of court-martial cases at the earliest possible stage. To
the extent that his freedom of action is limited by the
commander's authority, he may chafe under the restric-
tions. At the same time, the commander may resent the
intrusion of yet another staff section into his business.
(On the other hand, he may feel glad to have one less
WOrTy.)

Sometimes there is an underlying tension between the
commander and the attorney simply because each has a
different orientation. It may be no more than a suspicion
on the part of one that the other does not really under-
stand the ramifications of certain courses of action, but
occasionally it may erupt into open disagreement.

For example, the appropriate disposition of a criminal
matter may evoke conflicting opinions. There will be no
problem with a case in which a soldier who has been a
source of trouble in the unit is caught committing an of-
fense, and the case is clearcut. The commander and the
attorney will probably agree 1o take the case to trial at a
fevel appropriate to the seriousness of the offense. Prob-
lems artse, though, when a commander wants a case prose-
culed but the judge advocate leels that there are serious
problems with it. There may be an important civilian
wilness in the United States, lfor example, who is unwili
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ing to travel 1o a trial in Europe or Korea. Or perhaps the
judge advocate believes some of the critical evidence will
be suppressed because it was the fruit of an illegal search
or an improperly taken confession,

From the commander’s point of view, it is important to
the discipline and morale of his unit that the offender be
punished. At the very least, he feels the offender should
20 to trial, The judge advocate, on the other hand, may
have difficulty understanding how unit discipline can be
reinforced by taking a case to trial that is likely to result
in an acquittal. {He also usually feels a strong personal
stake in not “‘losing™ prosecutions in court.}

Another example of possible conflict between an at-
torney and a commander is the case in which a soldier
who, accused of a serious offense, is not a troublemaker
but has a good record and the esteemn of his supervisors,
He may have participated in a larceny while drunk, or he
may have *‘invested’’ in a drug-dealing scheme. If his
commander sees him as a valuable member of the unit, he
may not want to see him punished severely. The judge ad-
vocale, meanwhile, sees that an offense has been commit-
ted and that the case merits trial. (It is not unusual, by the
way, in this sort of case for different commanders in the
chain of command to disagree among themselves as lo
the appropriate disposition of the case.)

The difference in orientation also often becomes evi-
dent when a commander and the judge advocate evaluate
a soldier’s request for discharge for the good of the ser-

vice under the provisions of Chapter 10, AR 635-200.
From the judge advocate's perspective, it is often in the
interest of the government to approve such a request
when the case has serious problems with proof or when
there are difficult motions that can be made by the
defense. But a commander, and particularly a unit com-
mander, tends to view the soldier who is given such a dis-
charge as someone who has '‘gotten over.” He may
forget that the soldier will be separated as a Private (E-1),
probably with an other than honorable discharge, which
will cost him most of his military and veteran’s benefits,
He may also overlook the fact that if the soldier is tried
and acquitted he can return to the unit with no punish-
ment at all.

If a commander believes that a Chapter [0 discharge
constitutes little or no punishment, he may consider it an
appropriate disposition for the previously good soldier
who is now in serious trouble, because it avoids the
possibility of a court-martial conviction. But the al-
torney, giving more weight to the consequences of such a
discharge, may disagree. The genius ol the system is that
both of these viewpoints must be considered in reaching
an appropriate decision,

The different duties judge advocate officers perform
also create confusion. Not all judge advocates serve the
same function. Furthermore, the judge advocate who or-
dinarily serves as the commander’s legal advisor and trial
counsel may on occasion be placed in a role in which he




30

cannot advise the commander. He may be handling a
legal assistance problem (such as indebtedness) for a
member of the command, for example, and as such he
must pursue his client’s interest without regard to the
commander's position.

A commander ordinarily will be well aware that he
should not seek criminal law advice from a judge ad-
vocate who is serving as a defense counsel. But when a
defense counsel, acting as an advocate for his client, con-
tacts a commander, the commander may not fully ap-
preciate that the defense counsel is not acting as his ad-
visor. Since the defense counsel’s role is that of an ad-
vocate advancing the interest of his client, a commander
should carefully evaluate matters submitted by the
counsel and seek help from his own legal advisor.

Another type of difficulty arises because an attorney
must rely on support from persons under the commander
for tasks that make up a large part of the military
criminal law process. The battalion legal clerk’s perform-
ance, for example, can be critical to the outcome of a
case, If he does not properly prepare the charge sheet, it
will have to be redone, and time itself is a factor that
might result in the dismissal of a case, The battalion legal
clerk is sometimes responsible for transcribing the Article
32b investigation. If the transcription is unduly delayed,
the case may be dismissed.

The conflict arises when the legal clerk’s time is taken
up with other duties. He is in the uncomfortable position
of having the judge advocate tell him that one action
takes priority while the adjutant or his commander
directs him to do some other task. Accordingly, if heis to
perform the functions required by military criminal law
procedures, the battalion legal clerk must have the full
support of his commander. )

The same is true of the Article 32 investigating officer:
The commander needs to impress upon him the impor-
tance of his assignment, and also must allow him the time
he needs to perform the investigation properly.

lmportant improvements in the commander-attorney
working relationship are coming about. Because of some
changes in personnel policies for JAG officers, more ex-
perienced JAGC personnel are available to fill the impor-
tant slots in the field, This should mean they will be more
familiar with commanders and their problems, which, in
turn, should improve their ability to assist the com-
manders.

Even with these changes, the responsibility still rests
with commanders and judge advocates in the field to
make the most of the commander-attorney relationship.
Much has been made of the need for good personal inter-
action. New judge advocates in training at The Judge Ad-
vocate General's School, or in orientations given by more
experienced attorneys, are often encouraged to join in the
activities of the command — to attend social functions,
to be present at field training, and to visit major training
areas. These are important steps that judge advocates
should take. Commanders can help by providing them
with the opportunities. .

Probably more important than this “‘getting to know
you’’ activity, is the direct, personal interaction between
commander and attorney concerning the business at
hand. The reason for his mutual orientation and arrange-
ment of priorities is simple: the commander-attorney
relationship is ad hoc, and is less structured than the
more traditional relations of commander-staff officer.

The judge advocate can do more to assist a commander
than just process his cases and advise him concerning
their disposition. They can help train his NCOs and of-
ficers in such subjects as search and seizure and ap-
prehensions. The judge advocate and his staff can also be
helpful in training the commander’s legal clerks, especial-
ly in the common situation where the unit legal clerk
lacks formal training in his MOS,

Whether bringing an attorney into the administration
of criminal law at the unit level is desired, the system re-
quires that commanders exercise their responsibilities
knowledgeably and with a strong sense of the needs of
their command. An understanding of their respective
roles in the system, and a respect for the responsibilities
and knowledge of the other participants in the military
justice system, will create a stronger system.
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